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ENGROSSED SUBSTI TUTE SENATE BI LL 5840

State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Environnent, Water & Energy (originally sponsored by
Senators Marr, Honeyford, Rockefeller, Holnmguist, Hatfield, Parlette,
Ranker, Morton, Shel don, Jarrett, Delvin, and Hewitt)

READ FI RST TI ME 02/ 23/ 09.

AN ACT Relating to the energy independence act; anmending RCW
19. 285. 020, 19.285.030, 19.285.040, 19.285.070, and 19.285.080; and
creating a new section.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW19.285.020 and 2007 ¢ 1 s 2 are each anended to read
as follows:

| ncreasi ng energy conservation and the use of appropriately sited
renewabl e energy facilities builds on the strong foundation of | ow cost
renewabl e hydroel ectric generation in Washington state and will pronote
ener gy i ndependence in the state and the Pacific Northwest region. |t
shall be the policy of the state to_recognize and pronote the use_of
| ow-cost renewabl e hydroelectric generation to firm shape, and
integrate other renewable enerqy resources into the northwestern
electric grid for delivery to Washington residents. Mking the nost of
our plentiful local resources wll stabilize electricity prices for
Washi ngton residents, provide econom c benefits for Washi ngton counties
and farners, create high-quality jobs in Wshington, provi de
opportunities for training apprentice workers in the renewabl e energy
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field, protect clean air and water, and position Washington state as a
national |eader in clean energy technol ogi es.

Sec. 2. RCW19.285.030 and 2007 ¢ 1 s 3 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Attorney general" means the Washington state office of the
attorney general .

(2) "Auditor" means: (a) The Washington state auditor's office or
its designee for qualifying utilities under its jurisdiction that are
not investor-owned utilities; or (b) an i ndependent auditor sel ected by
a qualifying utility that is not under the jurisdiction of the state
auditor and is not an investor-owned utility.

(3) "Commi ssion" neans the Washington state utilities and
transportati on comm ssion.
(4) "Conservation" neans any reduction in electric power

consunption resulting fromincreases in the efficiency of energy use,
production, or distribution.

(5) "Cost-effective" has the sane neaning as defined in RCW
80. 52. 030.

(6) "Council"™ nmeans the Wshington state apprenticeship and
training council within the departnment of |abor and i ndustries.

(7) "Custoner" nmeans a person or entity that purchases electricity
for ultimte consunption and not for resale.

(8) "Departnent"” mneans the departnent of community, trade, and
econom ¢ devel opnent or its successor.

(9) "Distributed generation” neans an eligible renewabl e resource
where the generation facility or any integrated cluster of such
facilities has a generating capacity of not nore than five negawatts.

(10) "Eligible renewabl e resource" neans:

(a) Electricity froma generation facility powered by a renewabl e
resource other than fresh water, except as provided in (b) and (c) of
this_ subsection, that commences operation after WMarch 31, 1999,
where((——+))) the facility is |ocated ((+nA—thePacitieNorthwest—or
-t —the—electrtetty—trom-the—fact-Hty—ts—delvered—nto—Vashington
state—on—a—real-—Hne—basts—wthout—shaptng——stoerage—or—+ntegration
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serviees)) within the geographic boundary of the western electricity
coordinating council or its successor entity; ((e+))

(b) Increnmental electricity produced as a result of efficiency
i nprovenents conpleted after March 31, 1999, +to hydroelectric
gener ati on (( prefeets—owned—by—a—-equaltfyinrg—utitty—and)) facilities
| ocated in the Pacific Northwest or to hydroelectric generation in
wat er supply pipes, irrigation pipes ((and)), or canals located in the
Paci fic Northwest, where the additional generation in either case does
not result in new water diversions or inpoundnents;

(c) Twenty-five percent of electricity from a bionass energy
powered generation facility |located in WAshington, and that commenced
operation before March 31, 1999; or

(d) Electricity fromexisting hydroelectric generation facilities
| ocated in Washington with a rated capacity of thirty negawatts or |ess
and_owned_ by a qualifying utility or_ joint_ operating agency forned
under RCWA43. 52. 360.

(11) "lInvestor-owned utility" has the sanme neaning as defined in
RCW 19. 29A. 010.

(12) "Load" neans the anount of kilowatt-hours of electricity
delivered in the nost recently conpleted year by a qualifying utility
to its Washington retail custoners.

(13) "Nonpower attributes”" neans all environnentally related
characteristics, exclusive of energy, capacity reliability, and other
el ectrical power service attributes, that are associated with the
generation of electricity froma renewabl e resource, including but not
limted to the facility's fuel type, geographic |location, vintage
qualification as an eligible renewabl e resource, and avoi ded en ssi ons
of pollutants to the air, soil, or water, and avoided em ssions of
car bon di oxi de and ot her greenhouse gases. For an anaerobic digester,
its nonpower attributes may be_ separated_into_avoided em ssions_ of
carbon dioxide, and other greenhouse gases, and into renewabl e enerqgy
credits.

(14) "Pacific Northwest"” has the same neaning as defined for the
Bonnevill e power adm nistration in section 3 of the Pacific Northwest
el ectric power planning and conservation act (94 Stat. 2698; 16 U.S. C
Sec. 839a).

(15) "Public facility" has the sane neaning as defined in RCW
39. 35C. 010.
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(16) "Qualifying utility" nmeans an electric utility, as the term
"electric utility" is defined in RCW 19. 29A. 010, that serves nore than
twenty-five thousand custoners in the state of Washi ngton. The nunber
of custoners served may be based on data reported by a utility in form
861, "annual electric utility report,” filed wth the energy
informati on adm ni stration, United States departnment of energy.

(17) "Renewable energy credit" means a tradable certificate of
proof of at |east one negawatt-hour of an eligible renewabl e resource
where the generation facility is not powered by fresh water, the
certificate includes all of the nonpower attributes associated wth
t hat one negawatt-hour of electricity, and the certificate is verified
by a renewable energy «credit tracking system selected by the

depart nent.
(18) "Renewabl e resource"” neans: (a) Water; (b) wind; (c) solar
energy; (d) geothermal energy; (e) landfill gas; (f) wave, ocean, or

tidal power; (g) gas from sewage treatnment facilities; (h) biodiese

fuel as defined in RCW82.29A 135 that is not derived from crops raised
on land cleared fromold growth ((er—H+st—grewth)) forests where the
clearing occurred after Decenber 7, 2006; ((and)) (i) byproducts_of
pul pi ng or wood manufacturing processes that are not derived fromold
gromh forests, including but not limted to bark, wood chi ps, sawdust,
and lignin_in_ spent pulping liquors; (j) wooden denolition_ or
construction debris; black liquors derived from_ algae and_other
sources; and (l) biomass energy based on ani mal waste, food waste, yard
waste, biosolids, or solid organic fuels fromwood, forest, or field
resi dues, or dedicated energy crops that do not include (i) wood pi eces
t hat have been treated with chem cal preservatives such as creosote,
pent achl or ophenol, or copper-chrone-arsenic; (ii) ((black—H-eguer
byproduct—frompaper—produetion—(+++r) ) wood fromold growmh forests;
or ((&~))) (i) nunicipal solid waste.

(19) "Rule" neans rules adopted by an agency or other entity of
Washi ngton state governnent to carry out the intent and purposes of
this chapter.

(20) "Year" neans the twelve-nonth period commencing January 1st
and endi ng Decenber 31st.

Sec. 3. RCW 19. 285. 040 and 2007 ¢ 1 s 4 are each anended to read
as foll ows:
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(1) Each qualifying utility shall pursue all avail able conservation
that is cost-effective, reliable, and feasible.

(a) By January 1, 2010, using nethodol ogi es consistent with those
used by the Pacific Northwest electric power and conservation planning

council in its nost recently published regional power plan, each
qualifying wutility shall identify its achievable cost-effective
conservation potential through 2019. At least every tw years
thereafter, the qualifying utility shall review and update this

assessnent for the subsequent ten-year period.

(b) ((Beginantng)) By January 1, 2010, each qualifying utility shal
establish and nmake publicly avail able a biennial acquisition target for
cost-effective conservation consistent with its identification of
achi evabl e opportunities in (a) of this subsection, and neet that
target during the subsequent two-year period. At a mninmum each
bi ennial acquisition target nust be no lower than the qualifying
utility's pro rata share for that two-year period of its cost-effective
conservation potential for the subsequent ten-year ©period. A
gualifying utility may not use_increnental electricity produced_as a
result of efficiency inprovenents to hydroelectric generation
facilities to neet its biennial conservation acquisition target if the
i nprovenents were used to neet its targets under subsection (2)(a) of
this section.

(c) In neeting its conservation targets, a qualifying utility may
count high-efficiency cogeneration owned and used by a retail electric
customer to neet its own needs. High-efficiency cogeneration is the
sequential production of electricity and useful thermal energy froma
common fuel source, where, wunder normal operating conditions, the
facility ((has a useful thermal energy output of no less than thirty-
three—perecent—of—the—total—energy—output)) is designed to_ have a
projected_overall thermal conversion_efficiency of at |east_ seventy
percent. For the purposes of this section, "overall thermal conversion
efficiency" neans the output of electricity plus usable heat divided by
fuel input. The reduction in |oad due to high-efficiency cogeneration
shall be((: (i) Calculated as the ratio of the fuel chargeable to
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towards neeting the biennial conservation target in the sane manner as
ot her production conservation savi ngs.

(d) The commssion nmay determne if a conservation program
i npl emented by an i nvestor-owned utility is cost-effective based on the
conmi ssion's policies and practi ce.

(e) The comm ssion may rely on its standard practice for review and
approval of investor-owned utility conservation targets.

(2)(a) Each qualifying wutility shall wuse eligible renewable
resources ((e+)), acquire equival ent renewable energy credits, or use
up_to_twenty-five percent of conservation_ achieved in_excess_of a
bi enni al acquisition target under subsection (1) of this section, or a
conbi nation of ((beth)) these options, to neet the follow ng annua
targets:

(1) At least three percent of its |load by January 1, 2012, and each
year thereafter through Decenber 31, ((2645)) 2013;

(1i) At least four percent of its |oad by January 1, 2014, and each
year thereafter through Decenber 31, 2015;

(iii) At least ((n+ne)) ten percent of its |oad by January 1, 2016,
and each year thereafter through Decenber 31, 2019; ((and

H++)r)) (iv) At least ((#+teen)) sixteen percent of its |oad by
January 1, 2020, and each year thereafter through Decenber 31, 2024;
and

(v) At least twenty percent of its load by January 1, 2025, and
each year thereafter.

(b) Aqualifying utility may count distributed generation at double
the facility's electrical output if the utility: (i) Owns or has
contracted for the distributed generation and the associ ated renewabl e
energy credits; or (ii) has contracted to purchase the associated
renewabl e energy credits.

(c) In neeting the annual targets in (a) of this subsection, a
qualifying utility shall calculate its annual | oad based on the average
of the utility's load for the previous two years.

(d) Aqualifyingutility is considered in conpliance with an annual
target in (a) of this subsection if: (i) In any given target year its
| oad growm h, neasured as load served in the target year conpared to the
utility's annual average |oad served in 2010 and 2011, is less than the
target in (a) of this subsection for that year; and (ii) the utility
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neets one hundred percent of any increase in load for that target year
with eligible renewabl e resources or renewabl e energy credits.

(e) Aqualifying utility shall be considered in conpliance with an
annual target in (a) of this subsection if: (i) The utility's weather-
adj usted load for the previous three years on average did not increase
over that tinme period; (ii) after Decenber 7, 2006, the utility did not
commence or renew ownership or incremental purchases of electricity
from resources other than renewable resources other than on a daily
spot price basis and the electricity is not offset by equivalent
renewabl e energy credits; and (iii) the utility invested at |east one
percent of its total annual retail revenue requirenent that year on
eligible renewable resources, renewable energy credits, or a
conbi nati on of both.

((€e))) () The requirenments of this section my be net for any
given target year with renewable energy credits produced during that
year, the preceding year, or the subsequent year. Qualifying utilities

may _purchase_ or _contract for _ purchase_renewable_ energy credits_in
advance of or throughout the target year, the preceding year, or the
subsequent year for neeting the requirenents of this section. Each
renewabl e energy credit nay be used only once to neet the requirenents
of this section.

((6)) (9) In conmplying with the targets established in (a) of
this subsection, a qualifying utility may not count:

(i) Eligible renewabl e resources or distributed generation where
t he associ ated renewabl e energy credits are owned by a separate entity;
((er))

(i) Eligible renewable resources or renewable energy credits
obtained for and used in an optional pricing program such as the
program est abl i shed i n RCW 19. 29A. 090; or_

(iii) Efficiency inprovements to hydroelectric generation
facilities whose energy output is_marketed by the Bonneville_ power
adm nistration that is attributable to any other utility other than the

qualifying utility.

((ey)) (h) VWhere fossil and conbusti bl e renewabl e resources are
cofired in one generating unit |ocated in the Pacific Northwest where
the cofiring comenced after March 31, 1999, the wunit shall be
consi dered to produce eligible renewabl e resources in direct proportion

p. 7 ESSB 5840



© 00 N O Ol WDN P

N NN NNMNMNNNNRRRRERRRRRRPR
0o N O 0o A WNPEFEP O O OO NOOD O MM WDNERO

29
30
31
32
33
34
35
36
37

to the percentage of the total heat value represented by the heat val ue
of the renewabl e resources.

(()) (i)(i) A qualifying utility that acquires an eligible
renewable resource or renewable energy <credit may count that
acquisition at one and two-tenths tines its base val ue:

(A) Wiere the eligible renewable resource cones froma facility
t hat commenced operation after Decenber 31, 2005; and

(B) Were the developer of the facility wused apprenticeship
prograns approved by the council during facility construction.

(ii1) The council shall establish mninmumlevels of |abor hours to
be nmet through apprenticeship prograns to qualify for this extra
credit.

((6)) () A qualifying utility that acquires solar_energy nay
count that acquisition at six tines its base value where the energy is
produced using solar inverters and nodul es nmanufactured in Washi ngton
state.

(k) Aqualifying utility shall be considered in conpliance with an
annual target in (a) of this subsection if events beyond the reasonabl e
control of the utility that could not have been reasonably antici pated

or aneliorated prevented it fromneeting the renewabl e energy target.
Such events include weather-related damage, nechanical failure,
strikes, lockouts, and actions of a governnental authority that
adversely affect the generation, transm ssion, or distribution of an
eligible renewabl e resource under contract to a qualifying utility.

(3) UWilities that becone qualifying utilities after Decenber 31,
2006, shall neet the requirenents in this section on a tinme franme
conparable in length to that provided for qualifying utilities as of
Decenber 7, 2006.

Sec. 4. RCW19.285.070 and 2007 ¢ 1 s 7 are each anended to read
as follows:

(1) On or before June 1, 2012, and annually thereafter, each
qualifying utility shall report to the departnent on its progress in
the preceding year in neeting the targets established in RCW
19. 285. 040, including expected electricity savings from the biennia
conservation target, expenditures on conservation, actual electricity
savings results, the utility's annual |load for the prior two years, the
anount of nmegawatt-hours needed to neet the annual renewabl e energy
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target, the anmount of megawatt-hours of each type of eligible renewabl e
resource acquired, the type and anpunt of renewable energy credits
acquired, and the percent of its total annual retail revenue
requi renent invested in the incremental cost of eligible renewable
resources and the cost of renewable energy credits. ((Fer—each—year
I i 1 | I | : L

under RCW 19, 285.040(2) {d) or- (i) or 19.285.050(1),-it nust includein
Hs—annval—report—+relevant—datatodempastrate—that+t—rmet—the—eri-teria
HA—that—seetton—)) A qualifying utility may submt its report to the
departnment in conjunction wth its annual obligations in chapter 19.29A
RCW

(2) A qualifying utility that is an investor-owned utility shal
also report all information required in subsection (1) of this section
to the commssion, and on_or before June 1, 2014, and annually
thereafter, report to the conmmssion its conpliance in_neeting the
targets established in RCW19.285.040. Al other qualifying utilities
shall also make all information required in subsection (1) of this
section available to the auditor, and on or before June 1, 2014, and
annually thereafter, nmake available to the auditor its determ nation of
conpliance in neeting the targets established in RCW 19. 285. 040. For
each year that a qualifying utility elects to denonstrate alternative
conpliance under RCW19. 285. 040(2) or 19.285.050(1), it nmust include in
its annual report relevant data to denponstrate that it net the criteria
in that section.

(3) Aqualifying utility shall also make reports required in this
section available toits custoners.

Sec. 5. RCW19.285.080 and 2007 ¢ 1 s 8 are each anended to read
as follows:

(1) The <commssion may adopt rules to ensure the proper
i npl ementation and enforcenent of this chapter as it applies to
i nvestor-owned utilities.

(2) The departnent shall adopt rules concerning only process,
tinmelines, and docunentation to ensure the proper inplenentation of
this chapter as it applies to qualifying utilities that are not
i nvestor-owned utilities. Those rules include, but are not limted to,
rules associated wth a qualifying wutility's devel opnment of
conservation targets under RCW 19.285.040(1); a qualifying utility's

p. 9 ESSB 5840
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decision to pursue alternative conpliance in RCW 19. 285.040(2) ((€&)))
(e) or ((()) (K) or 19.285.050(1); and the format and content of
reports required in RCW19.285.070. Nothing in this subsection may be
construed to restrict the rate-nmaking authority of the conm ssion or a
qualifying utility as otherw se provided by | aw.

(3) The comm ssion and departnent may coordinate in devel oping
rules related to process, tinelines, and docunentation that are
necessary for inplenentation of this chapter.

(4) (@) Pursuant to the adm nistrative procedure act, chapter 34.05
RCW rules needed for the inplenentation of this chapter nust be
adopted by ((Deeenber—314,—2060%)) June 30, 2010. These rules may be
revi sed as needed to carry out the intent and purposes of this chapter.

(b) Wthin six nonths of the adoption by the Pacific Northwest
electric power and_ conservation planning council of each of its
regi onal power plans, the departnent shall initiate rule naking to
consider adopting_ any changes_in_nethodologies used by the Pacific
Nort hwest electric power and conservation planning council that would
inpact a qualifying utility's conservation_ potential assessnent in
accordance wth RCW19. 285. 040(1).

(c) Wthin six nonths of the adoption by the Pacific Northwest
electric power and_ conservation planning council of each of its
regional power plans, the commssion_shall initiate rule naking to
consider adopting_any changes_in_nethodologies used by the Pacific
Nort hwest electric power and conservation planning council that would
inpact a qualifying utility's conservation_ potential assessnent in
accordance wth RCW19. 285. 040(1).

(d) Rules_adopted_under (b) and (c)_ of this subsection_nust_be
applied to the next biennial target that begins at |east six nonths
after the adoption date of the rules.

(e) The departnent shall report to the legislature by Decenber 1,
2009, with recommendations on_ inplenenting the state's policy of
recogni zing and pronoting the use of | ow cost hydroelectric generation
to firm shape, and integrate other renewable energy resources into the
northwestern electric grid for delivery to Washington residents. The
report nust include recomendations for pronoting hydroelectric
generation based upon the econom c and environnental benefits of using
hydroel ectric generation in place of fossil fuel-fired generation for
integration services. The report nust include results from existing

ESSB 5840 p. 10
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studies and analyses from the Pacific Northwest electric power and

conservati on pl anning council, the Bonneville power adm nistration, and

other relevant organizations. The departnent shall also consider

i nformati on and reconmendati ons frominteqgration service providers and

users.

NEW SECTION. Sec. 6. The joint legislative audit and review
coommittee shall evaluate the feed-in tariff program contenplated in
Substitute House Bill No. 1086 (2009). The evaluation shall include
conpari sons of the feed-in tariff programw th the energy i ndependence
act, chapter 19.285 RCW the net-netering programin chapter 80.60 RCW
and the renewabl e energy cost recovery programin chapter 82.16 RCW
I n maki ng the conparisons, the follow ng factors nust be exam ned: (1)
the effectiveness of each program in encouraging the deploynent of
renewabl e energy systens; and (2) the effect of each program on
ratepayers. The evaluation is due Decenber 1, 2010.

~-- END ---
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