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SUBSTI TUTE SENATE BI LL 5718

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senate Human Services & Corrections (originally sponsored by
Senat ors Regal a, Stevens, Hol nqui st, Hobbs, Carrell, and Hatfield; by
request of Attorney Ceneral)

READ FI RST TI ME 02/ 25/ 09.

AN ACT Relating to the comm tnment of sexually violent predators;
amendi ng RCW 71.09. 020, 71.09.025, 71.09.030, 71.09.040, 71.09.050,
71.09.060, 71.09.080, 71.09.090, 71.09.092, 71.09.096, 71.09.098,
71.09.112, and 71.09.350; adding a new section to chapter 71.09 RCW
creating a new section; and declaring an energency.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW71.09.020 and 2006 ¢ 303 s 10 are each anended to read
as follows:

Unl ess the context clearly requires otherwise, the definitions in
this section apply throughout this chapter.

(1) "Departnment” nmeans the departnment of social and health
servi ces.

(2) "Health care facility" neans any hospital, hospice care center,
licensed or certified health care facility, health mintenance
organi zation regulated under chapter 48.46 RCW federally qualified
heal th mai ntenance organization, federally approved renal dialysis
center or facility, or federally approved bl ood bank.

(3) "Health care practitioner” neans an individual or firmlicensed
or certified to engage actively in a regul ated heal th prof essi on.
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(4) "Health care services" neans those services provided by health
prof essionals |icensed pursuant to RCW18. 120. 020(4).

(5 "Health profession® neans those |icensed or regulated
prof essions set forth in RCW18.120.020(4).

(6) "Less restrictive alternative" neans court-ordered treatnent in
a setting less restrictive than total confinenment which satisfies the
conditions set forth in RCW71.09.092. A less restrictive alternative
may not include placenment in the comunity protection program as
pursuant to RCW71A. 12. 230.

(7) "Likely to engage in predatory acts of sexual violence if not
confined in a secure facility" nmeans that the person nore probably than
not will engage in such acts if released unconditionally from detention
on the sexually violent predator petition. Such I|ikelihood nust be
evi denced by a recent overt act if the person is not totally confined
at the time the petitionis filed under RCW71. 09. 030.

(8) "Mental abnormality"” means a congenital or acquired condition
affecting the enotional or volitional capacity which predi sposes the
person to the commssion of <crimnal sexual acts in a degree
constituting such person a nenace to the health and safety of others.

(9) "Personality disorder” neans_ an_enduring_ pattern_of inner
experience and behavior that deviates markedly fromthe expectations of
the individual's culture, is pervasive and inflexible, has onset in
adol escence_or early adulthood, is_stable over tinme_and_leads_to
distress or inpairnment. Purported evidence of a personality disorder
nust be supported by testinony of a licensed forensic psychol ogi st or
psychi atri st.

(10) "Predatory" neans acts directed towards: (a) Strangers; (b)
i ndi viduals with whom a rel ati onship has been established or pronoted
for the primary purpose of victimzation; or (c) persons of casual
acquai ntance wth whomno substantial personal relationship exists.

((26y)) (11) "Prosecuting agency"” neans the prosecuting attorney
of the county where the person was convicted or charged or the attorney
general if_ requested by the prosecuting attorney, as_provided in RCW
71.09. 030.

(12) "Recent overt act" means any act ((er)), threat, or
conbi nation thereof that has either caused harm of a sexually violent
nature or creates a reasonabl e apprehension of such harmin the m nd of

SSB 5718. SL p. 2



©O© 00 N O Ol WDN P

W W W W W W WwWwwWwWwWwWMNDNDNDMDDNMNDNDNDDNMNMNDNMDMNMNMNMDNEPRPPRPEPRPRPRPPRPERPRPRERPPRPRE
0O N O A W NPEFP O OOOWwNOD O P WNPEPOOMOOWwWNO OPMwNDNDE,Oo

an objective person who knows of the history and nental condition of
t he person engaging in the act or behaviors

((+)) (13) "Risk potential activity" or "risk potential
facility" nmeans an activity or facility that provides a higher
incidence of risk to the public from persons conditionally rel eased
from the special conmtnment center. Ri sk potential activities and
facilities include: Public and private schools, school bus stops,
licensed day care and |icensed preschool facilities, public parks,
publicly dedicated trails, sports fields, playgrounds, recreational and
community centers, churches, synagogues, tenples, nosques, public
libraries, public and private youth canps, and others identified by the
departnent follow ng the hearings on a potential site required in RCW
71.09. 315. For purposes of this chapter, "school bus stops" does not
i ncl ude bus stops established primarily for public transit.

((22)) (14) "Secretary" neans the secretary of social and health
services or the secretary's designee.

((6x3y)) (15) "Secure facility" nmeans a residential facility for
persons civilly confined under the provisions of this chapter that
i ncl udes security nmeasures sufficient to protect the conmmunity. Such
facilities include total confinenment facilities, secure conmunity
transition facilities, and any residence used as a court-ordered
pl acenent under RCW71.09. 096.

((4)»)) (16) "Secure comunity transition facility" neans a
residential facility for persons civilly commtted and conditionally
released to a less restrictive alternative under this chapter. A
secure comunity transition facility has supervision and security, and
either provides or ensures the provision of sex offender treatnent
services. Secure comunity transition facilities include but are not
limted to the facility established pursuant to RCW 71.09. 250(1) (a) (i)
and any comunity-based facilities established under this chapter and
operated by the secretary or under contract with the secretary.

((25)1)) (17) "Sexually violent offense" means an act commtted on,
before, or after July 1, 1990, that is: (a) An act defined in Title 9A
RCWas rape in the first degree, rape in the second degree by forcible
conmpul sion, rape of a child in the first or second degree, statutory
rape in the first or second degree, indecent liberties by forcible
conpul sion, indecent |iberties against a child under age fourteen,
i ncest against a child under age fourteen, or child nolestation in the
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first or second degree; (b) a felony offense in effect at any tine
prior to July 1, 1990, that is conparable to a sexually violent offense
as defined in (a) of this subsection, or any federal or out-of-state
conviction for a felony offense that under the laws of this state would
be a sexually violent offense as defined in this subsection; (c) an act
of nmurder in the first or second degree, assault in the first or second
degree, assault of achild inthe first or second degree, kidnapping in
the first or second degree, burglary in the first degree, residential
burglary, or unlawful inprisonnment, which act, either at the tinme of
sentencing for the offense or subsequently during civil comm tnent
proceedi ngs pursuant to this chapter, has been determ ned beyond a
reasonabl e doubt to have been sexually notivated, as that term is
defined in RCW 9. 94A. 030; or (d) an act as described in chapter 9A. 28
RCW that is an attenpt, crimnal solicitation, or crimnal conspiracy
to commt one of the felonies designated in (a), (b), or (c) of this
subsecti on.

((26))) (18) "Sexually violent predator"” neans any person who has
been convicted of or charged with a crinme of sexual violence and who
suffers froma nental abnormality or personality disorder which nmakes
the person likely to engage in predatory acts of sexual violence if not
confined in a secure facility.

((6+H)) (19) "Total confinenment facility" nmeans a secure facility
that provides supervision and sex offender treatnment services in a
total confinenent setting. Total confinenent facilities include the
special commtnent center and any simlar facility designated as a
total confinenent facility by the secretary.

Sec. 2. RCW71.09.025 and 2008 ¢ 213 s 11 are each anended to read
as follows:

(1)(a) When it appears that a person may neet the criteria of a
sexual |y violent predator as defined in RCW 71.09.020 (16), the agency
with jurisdiction shall refer the person in witing to the prosecuting
attorney of the county ((wherethat—persen—was—charged)) in which an
action under this chapter may be filed pursuant to RCW 71.09.030 and
the attorney general, three nonths prior to:

(1) The anticipated release fromtotal confinenent of a person who
has been convicted of a sexually violent offense;

SSB 5718. SL p. 4
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(1i) The anticipated release from total confinenent of a person
found to have coommtted a sexually violent offense as a juvenile;

(1i1) Release of a person who has been charged with a sexually
viol ent of fense and who has been determ ned to be i nconpetent to stand
trial pursuant to RCW 10.77.086(4); or

(1v) Release of a person who has been found not guilty by reason of
insanity of a sexually violent offense pursuant to RCW10.77.020(3).

(b) The agency shall provide the ((preseedtoer)) prosecuting agency
with all relevant information including but not limted to the
foll ow ng information:

(i) A conplete copy of the institutional records conpiled by the
departnment of corrections relating to the person, and any such out - of -
state departnent of corrections' records, if avail able;

(i1) A conplete copy, if applicable, of any file conpiled by the
i ndeterm nate sentence review board relating to the person;

(iii) Al records relating to the psychological or psychiatric
eval uation and/or treatnent of the person;

(iv) A current record of all prior arrests and convictions, and
full police case reports relating to those arrests and convictions; and

(v) A current nmental health evaluation or nental health records
revi ew.

(c) The prosecuting agency has the authority, consistent with RCW
72.09.345(3), to_obtain_all records_relating to the person_ if_ the
prosecuting_agency deens_such records_are_necessary to_fulfill its
duties under this chapter. The prosecuting_agency may only_disclose
such records in the course of performng its duties pursuant to this
chapter, unless otherw se authorized by | aw.

(d) The prosecuting agency has the authority to utilize the inquiry
judge procedures of chapter 10.27 RCWprior to the filing of any action
under this chapter to seek the_issuance of conpulsory process for the
production of any records necessary for a determ nation of whether to
seek the civil commtnent of a person under this chapter. Any records
obtained pursuant to_this process may_ only be disclosed by the
prosecuting agency in the course of performng its duties pursuant to
this chapter, or unless otherw se authorized by | aw

(2) ((This section applies to acts conmtted before, on, or after
Mareh—26—31992—

p. 5 SSB 5718. SL
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3y)) The agency, its enployees, and officials shall be i mune from
liability for any good-faith conduct under this section.

((64)Y)) (3) As used in this section, "agency with jurisdiction"
means that agency with the authority to direct the rel ease of a person
serving a sentence or term of confinenent and includes the departnent
of corrections, the indetermnate sentence review board, and the
departnment of social and health services.

Sec. 3. RCW71.09.030 and 2008 ¢ 213 s 12 are each anended to read
as follows:

(1) A petition may be filed alleging that a person is a sexually
violent predator and stating sufficient facts to support such
all egation when it appears that: ((€3)) (a) A person who at any tine
previ ously has been convicted of a sexually violent offense is about to
be released from total confinenent ((en——before——eoer—after—Juby—1-
1990)); ((€2r)) (b) a person found to have commtted a sexual |y viol ent
offense as a juvenile is about to be released fromtotal confinenent
((on—before—or—after—July—21—1990)); ((£3))) (c) a person who has
been charged with a sexually violent offense and who has been
determ ned to be inconpetent to stand trial is about to be rel eased, or
has been rel eased ((en—before—oer—after—duly—1,—1990)), pursuant to
RCW 10. 77.086(4); ((4))) (d) a person who has been found not guilty by
reason of insanity of a sexually violent offense is about to be
rel eased, or has been rel eased ((en—before—oer—afterJuly—31,--3990)),
pursuant to RCW 10.77.020(3), 10.77.110 (1) or (3), or 10.77.150; or
((65))) (e) a person who at any tine previously has been convicted of
a sexually violent offense and has since been released from tota

confinenent and has coommitted a recent overt act((——and—k%—appeaps—%ha%

gene#a#—kﬁ—Feqaesped—by—%he—p%eseeﬁpkng—a%PeFﬂey—ﬁay—#+#e—a—pe%+%%en
alegi-ng—that—the—person—+s—a—sexva-by—violent—predator—and—statbing
st-H-etent—faects—to-support—suehaltegation) ) .

(2) The petition may be filed by:

(a) The prosecuting attorney of a county in which:
(i) The person has been charged or convicted with a sexually
vi ol ent of f ense;

SSB 5718. SL p. 6
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(ii) Arecent overt act occurred involving a person covered under
subsection (1)(e) of this section; or

(iii) The person conmtted a recent overt act, or was charged or
convicted of a crimnal offense that would qualify as a recent overt
act, if the only sexually violent offense charge or conviction occurred
in ajurisdiction other than WAshi ngton; or

(b) The_attorney general, if_requested by the county prosecuting
attorney identified in_(a) of this_ subsection. If the county
prosecuting attorney requests that the attorney general file and
prosecute a case under this chapter, then the county shall charge the
attorney general only the fees, including filing and jury fees, that
woul d be charged and paid by the county prosecuting attorney, if the
county prosecuting attorney retained the case.

Sec. 4. RCW71.09.040 and 2001 c 286 s 6 are each anended to read
as follows:

(1) Upon the filing of a petition under RCW71.09. 030, the judge
shall determ ne whether probable cause exists to believe that the
person nanmed in the petition is a sexually violent predator. |f such
determ nation is made the judge shall direct that the person be taken
i nto custody.

(2) Wthin seventy-two hours after a person is taken into custody
pursuant to subsection (1) of this section, the court shall provide the
person with notice of, and an opportunity to appear in person at, a
hearing to contest probable cause as to whether the person is a
sexual ly violent predator. In order to assist the person_ at the
hearing, wthin_ twenty-four hours of service of the petition, the
prosecuting agency shall provide to the person or his or her counsel a
copy of all_ materials provided to_ the_ prosecuting_ agency_ by the
referring_agency_ pursuant to RCW 71.09.025, or _ obtained_ by _ the
prosecuting agency pursuant to RCW 71.09.025(1) (c) and (d). At this
hearing, the court shall (a) verify the person's identity, and (b)
determ ne whet her probable cause exists to believe that the person is
a sexually violent predator. At the probable cause hearing, the state
may rely upon the petition and certification for determ nation of
probable cause filed pursuant to RCW 71.09.030. The state my
suppl ement this with additional docunentary evidence or |ive testinony.
The person may be held in total confinenent at the county jail unti

p. 7 SSB 5718. SL
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the trial court renders a decision after the conclusion of the seventy-
two_hour probabl e cause_hearing. The county_ shall be entitled_ to
rei nbursenent for_ the cost of housing and_transporting_ the_ person
pursuant to rules adopted by the secretary.

(3) At the probable cause hearing, the person shall have the
followng rights in addition to the rights previously specified: (a)
To be represented by counsel; (b) to present evidence on his or her
behal f; (c) to cross-exam ne wi tnesses who testify against himor her;
(d) to view and copy all petitions and reports in the court file. The
court nust_ permt_a wtness called by either party to testify by
tel ephone. Because this is a special proceeding, discovery pursuant to
the civil rules shall not occur until after the hearing has been held
and the court has issued its deci sion.

(4) If the probable cause determ nation is nade, the judge shal
direct that the person be transferred to an appropriate facility for an
evaluation as to whether the person is a sexually violent predator.

The evaluation shall be conducted by a person deened to be
professionally qualified to conduct such an exam nation pursuant to
rul es devel oped by the departnent of social and health services. In

adopting such rules, the departnent of social and health services shal
consult with the departnent of health and the departnent of
corrections. In no event shall the person be rel eased fromconfinenent
prior totrial. Awtness called by either party shall be permtted to
testify by tel ephone.

Sec. 5. RCW71.09.050 and 1995 ¢ 216 s 5 are each anended to read
as follows:

(1) Wthin forty-five days after the conpletion of any hearing held
pursuant to RCW71.09. 040, the court shall conduct a trial to determ ne
whet her the person is a sexually violent predator. The trial may be
conti nued upon the request of either party and a show ng of good cause,
or by the court on its owm notion in the due adm nistration of justice,
and when the respondent will not be substantially prejudiced. At al
stages of the proceedings under this chapter, any person subject to
this chapter shall be entitled to the assistance of counsel, and if the
person is indigent, the court shall appoint counsel to assist himor
her. The person shall be confined in a secure facility for the
duration of the trial.

SSB 5718. SL p. 8
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(2) VWhenever any person is subjected to an exam nation under this
chapter, he or she nmay retain experts or professional persons to
perform an exam nation on their behalf. Wen the person w shes to be
exam ned by a qualified expert or professional person of his or her own
choi ce, such exam ner shall be permtted to have reasonabl e access to
the person for the purpose of such examnation, as well as to al
rel evant nedi cal and psychol ogi cal records and reports. In the case of
a person who is indigent, the court shall, upon the person's request,
assist the person in obtaining an expert or professional person to
perform an exam nation or participate in the trial on the person's
behal f.

(3) The person, the prosecuting ((atterney—or—attoerney—general))
agency, or the judge shall have the right to demand that the trial be
before a twelve-person jury. |f no demand is made, the trial shall be
before the court.

Sec. 6. RCW71.09.060 and 2008 ¢ 213 s 13 are each anended to read
as follows:

(1) The court or jury shall determ ne whether, beyond a reasonabl e
doubt, the person is a sexually violent predator. In determ ning
whet her or not the person would be likely to engage in predatory acts
of sexual violence if not confined in a secure facility, the fact
finder may consider only placenent conditions and voluntary treatnent
options that would exist for the person if unconditionally rel eased
from detention on the sexually violent predator petition. The
community protection programunder RCW71A. 12.230 may not be consi dered
as a placenent condition or treatnent option available to the person if
unconditionally rel eased fromdetention on a sexually violent predator
petition. Wen the determination is made by a jury, the verdict nust
be unani nous.

|f, on the date that the petition is filed, the person was |iving
in the community after release fromcustody, the state nust al so prove
beyond a reasonabl e doubt that the person had commtted a recent overt
act. |If the state alleges that the prior sexually violent offense that
forms the basis for the petition for conmtnent was an act that was
sexual ly notivated as provided in RCW 71. 09. 020(15)(c), the state nust
prove beyond a reasonabl e doubt that the all eged sexually violent act
was sexual ly notivated as defined i n RCW 9. 94A. 030.

p. 9 SSB 5718. SL
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If the court or jury determnes that the person is a sexually
vi ol ent predator, the person shall be conmtted to the custody of the
departnment of social and health services for placenent in a secure
facility operated by the departnent of social and health services for
control, care, and treatnent until such tinme as: (a) The person's
condition has so changed that the person no | onger neets the definition
of a sexually violent predator; or (b) conditional release to a |less
restrictive alternative as set forth in RCW71.09.092 is in the best
interest of the person and conditions can be inposed that would
adequately protect the community.

If the court or unaninous jury decides that the state has not net
its burden of proving that the person is a sexually violent predator,
the court shall direct the person's rel ease.

If the jury is unable to reach a unani nous verdict, the court shal
declare a mstrial and set aretrial wthin forty-five days of the date
of the mstrial unless the prosecuting agency earlier noves to dismss
the petition. The retrial may be continued upon the request of either
party acconpani ed by a showi ng of good cause, or by the court on its
own notion in the due admnistration of justice provided that the
respondent will not be substantially prejudiced. In no event may the
person be released fromconfinenment prior to retrial or dismssal of
t he case.

(2) If the person charged with a sexually violent offense has been
found i nconpetent to stand trial, and is about to ((fbe})) be or has
been rel eased pursuant to RCW 10.77.086(4), and his or her conm tnent
i s sought pursuant to subsection (1) of this section, the court shall
first hear evidence and determ ne whether the person did commt the act
or acts charged if the court did not enter a finding prior to di sm ssal
under RCW 10.77.086(4) that the person conmtted the act or acts
charged. The hearing on this issue nust conply with all the procedures
specified in this section. In addition, the rules of evidence
applicable in crimnal cases shall apply, and all constitutional rights
avai l abl e to defendants at crimnal trials, other than the right not to
be tried while inconpetent, shall apply. After hearing evidence on
this issue, the court shall nake specific findings on whether the
person did commt the act or acts charged, the extent to which the
person's inconpetence or devel opnental disability affected the outcone
of the hearing, including its effect on the person's ability to consult

SSB 5718. SL p. 10
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with and assist counsel and to testify on his or her own behal f, the
extent to which the evidence could be reconstructed wthout the
assi stance of the person, and the strength of the prosecution' s case.
| f, after the conclusion of the hearing on this issue, the court finds,
beyond a reasonabl e doubt, that the person did conmt the act or acts
charged, it shall enter a final order, appealable by the person, on
that issue, and may proceed to consider whether the person should be
commtted pursuant to this section.
(3) Except as otherw se provided in this chapter, the state shal

conply with RCW10.77.220 whil e confining the person ((pursuant—tothis
chapter—exeept—that)). During all court proceedi ngs where the person

IS present, the person shall be detained in a secure facility. |If the
proceedings_last_ _nore_than_one_day, the person_may_ be held in_the
county jail for the duration of the proceedings, except the person nay
be returned to the departnent's custody on weekends and court holidays
if the court deens_such a_transfer feasible. The county shall _be
entitled to reinbursenent for the cost of housing and transporting the
person_pursuant to_rules adopted by the secretary. The departnent
shall not place the person, even tenporarily, in a facility on the
grounds of any state nental facility or regional habilitation center
because these institutions are insufficiently secure for this
popul ati on.

(4 A court has jurisdiction to order a less restrictive
alternative placenent only after a hearing ordered pursuant to RCW
71.09.090 followng initial commtnent under this section and in accord
with the provisions of this chapter.

Sec. 7. RCW71.09.080 and 1995 c 216 s 8 are each anended to read
as follows:

(1) Any person subjected to restricted liberty as a sexually
vi ol ent predator pursuant to this chapter shall not forfeit any |egal
right or suffer any legal disability as a consequence of any actions
taken or orders made, other than as specifically provided in this
chapter, or as otherw se authorized by | aw

(2) Any person conmtted pursuant to this chapter has the right to
adequate care and individualized treatnent. The departnent of soci al
and health services shall keep records detailing all nedical, expert,
and professional care and treatnent received by a conmtted person, and

p. 11 SSB 5718. SL
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shal | keep copies of all reports of periodic exam nati ons nmade pursuant
to this chapter. All such records and reports shall be nmade avail abl e
upon request only to: The commtted person, his or her attorney, the
prosecuting attorney, the court, the protection and advocacy agency, or
anot her expert or professional person who, wupon proper show ng,
denonstrates a need for access to such records.

(3) At the tinme a person is taken into custody or transferred into
a facility pursuant to a petition under this chapter, the professional
person in charge of such facility or his or her designee shall take
reasonabl e precautions to i nventory and saf eguard the personal property
of the persons detained or transferred. A copy of the inventory,
signed by the staff nenber making it, shall be given to the person
detained and shall, in addition, be open to inspection to any
responsible relative, subject to limtations, if any, specifically
i nposed by the detained person. For purposes of this subsection,
"responsible relative" includes the guardian, conservator, attorney,
spouse, parent, adult child, or adult brother or sister of the person.
The facility shall not disclose the contents of the inventory to any
ot her person w thout consent of the patient or order of the court.

(4) Nothing in this chapter prohibits a person presently commtted
from exercising a right presently available to him or her for the
pur pose of obtaining release fromconfinenent, including the right to
petition for a wit of habeas corpus.

(5 No indigent person may be <conditionally released or
unconditionally discharged wunder this chapter wthout suitable
clothing, and the secretary shall furnish the person with such sum of
nmoney as is required by RCW 72.02. 100 for persons w thout anple funds
who are released from correctional institutions. As funds are
avail able, the secretary may provide paynent to the indigent persons
conditionally released pursuant to this chapter consistent with the
optional provisions of RCW72.02.100 and 72.02. 110, and may adopt rul es
to do so.

(6) If acivil coommtnent petitionis dismssed, or atrier of fact
determ nes that a person does not neet civil commtnent criteria, the
person shall be released within twenty-four hours of service of the
rel ease order on the_ superintendent of the special commtnent center
or later by agreenent of the person who is the subject of the petition.
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Sec. 8. RCW71.09.090 and 2005 ¢ 344 s 2 are each anended to read
as follows:

(1) If the secretary determ nes that the person's condition has so
changed that either: (a) The person no |onger neets the definition of
a sexually violent predator; or (b) conditional release to a |ess
restrictive alternative is in the best interest of the person and
conditions can be inposed that adequately protect the community, the
secretary shall authorize the person to petition the court for
conditional release to a less restrictive alternative or unconditional
di scharge. The petition shall be filed with the court and served upon
the prosecuting agency responsible for the initial commtnent. The
court, upon receipt of the petition for conditional release to a |ess
restrictive alternative or unconditional discharge, shall within forty-
five days order a hearing.

(2)(a) Nothing contained in this chapter shall prohibit the person
fromotherw se petitioning the court for conditional release to a | ess
restrictive alternative or unconditional di scharge wthout the
secretary's approval. The secretary shall provide the commtted person
with an annual witten notice of the person's right to petition the
court for conditional release to a less restrictive alternative or
uncondi tional discharge over the secretary's objection. The notice
shall contain a waiver of rights. The secretary shall file the notice
and wai ver formand the annual report wth the court. | f the person
does not affirmatively waive the right to petition, the court shall set
a show cause hearing to determ ne whether probable cause exists to
warrant a hearing on whether the person's condition has so changed
t hat : (i) He or she no longer neets the definition of a sexually
violent predator; or (ii) conditional release to a proposed |ess
restrictive alternative would be in the best interest of the person and
conditions can be inposed that woul d adequately protect the comunity.

(b) The commtted person shall have a right to have an attorney
represent himor her at the show cause hearing, which may be conducted
solely on the basis of affidavits or declarations, but the person is
not entitled to be present at the show cause hearing. At the show
cause hearing, the prosecuting attorney or attorney general shal
present prima facie evidence establishing that the commtted person
continues to neet the definition of a sexually violent predator and
that a less restrictive alternative is not in the best interest of the
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person and conditions cannot be inposed that adequately protect the
community. In making this show ng, the state may rely exclusively upon
t he annual report prepared pursuant to RCW71.09.070. The conmmtted
person may present responsive affidavits or declarations to which the
state may reply.

(c) If the court at the show cause hearing determ nes that either
(i) The state has failed to present prima facie evidence that the
commtted person continues to neet the definition of a sexually violent
predator and that no proposed |less restrictive alternative is in the
best interest of the person and conditions cannot be inposed that would
adequately protect the conmmunity; or (ii) probable cause exists to
believe that the person's condition has so changed that: (A The
person no | onger neets the definition of a sexually violent predator;
or (B) release to a proposed |less restrictive alternative would be in
the best interest of the person and conditions can be inposed that
woul d adequately protect the comunity, then the court shall set a
hearing on either or both issues.

(d) If the court has not previously considered the issue of rel ease
to aless restrictive alternative, either through a trial on the nerits
or through the procedures set forth in RCW 71.09.094(1), the court
shal | consider whether release to a |l ess restrictive alternative would
be in the best interests of the person and conditions can be inposed
that would adequately protect the community, wthout considering
whet her the person's condition has changed. The court may not find
probable cause_ for_ a trial addressing less restrictive alternatives
unl ess a_proposed |less restrictive alternative placenent neeting_the
conditions of RCW71.09.092 is presented to the court at the show cause
heari ng.

(3)(a) At the hearing resulting from subsection (1) or (2) of this
section, the commtted person shall be entitled to be present and to
the benefit of all constitutional protections that were afforded to the
person at the initial commtnent proceeding. The prosecuting agency
( (er—the—-attorney—general it requestedbytheecounty)) shall represent
the state and shall have a right to a jury trial and to have the
commtted person evaluated by experts chosen by the state. The
commtted person shall also have the right to a jury trial and the
right to have experts evaluate himor her on his or her behalf and the
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© 00 N O Ol WDN P

W W W W W W W WPNDNDNDNDNMNDNMNDNDDNMNMNMNMNMNNNMNPEPPRPPRPPRPPRPERPEPRPRPPREPE
N o oA WNEFE OO 0o NP WDNPE OO oo N O W DN PEe O

court shall appoint an expert if the person is indigent and requests an
appoi nt nent .

(b) If the issue at the hearing is whether the person should be
uncondi tional ly di scharged, the burden of proof shall be upon the state
to prove beyond a reasonable doubt that the commtted person's
condition remains such that the person continues to neet the definition
of a sexually violent predator. Evidence of the prior commtnent trial
and disposition is admssible. The recomm tnent proceedi ng_ shal
ot herwi se proceed as set forth in ROW 71.09. 050 and 71.09. 060.

(c) If the issue at the hearing is whether the person should be
conditionally released to a less restrictive alternative, the burden of
proof at the hearing shall be upon the state to prove beyond a
reasonable doubt that <conditional release to any proposed |ess
restrictive alternative either: (i) Is not in the best interest of the
commtted person; or (ii) does not include conditions that would
adequately protect the comrmunity. Evi dence of the prior commtnent
trial and disposition is adm ssible.

(4) (a) Probable cause exists to believe that a person's condition
has "so changed,"” under subsection (2) of this section, only when
evi dence exists, since the person's last conmmtnent trial, or_|less
restrictive alternative revocation proceedi ng, of a substantial change
in the person's physical or nental condition such that the person
either no I onger neets the definition of a sexually violent predator or
that a conditional release to a |less restrictive alternativeis in the
person's best interest and conditions can be inposed to adequately
protect the community.

(b) Anewtrial proceeding under subsection (3) of this section may
be ordered, or a_trial_ proceeding may be held, only when there is
current evidence froma |licensed professional of one of the foll ow ng
and the evidence presents a change in condition since the person's | ast
commtnrent trial proceeding:

(1) An identified physiological change to the person, such as
paral ysis, stroke, or denentia, that renders the commtted person
unable to commt a sexually violent act and this change is pernmanent;
or

(ti) A change in the person's nental condition brought about
through positive response to continuing participation in treatnent
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which indicates that the person neets the standard for conditiona
release to a less restrictive alternative or that the person would be
safe to be at large if unconditionally released fromcommtnent.

(c) For purposes of this section, a change in a single denographic
factor, w thout nore, does not establish probable cause for a newtrial
proceedi ng under subsection (3) of this section. As used in this
section, a single denographic factor includes, but is not limted to,
a change in the chronological age, marital status, or gender of the
comm tted person.

(5) The jurisdiction of the court over a person civilly commtted
pursuant to this chapter continues until such tinme as the person is
uncondi tional Iy di scharged.

Sec. 9. RCW71.09.092 and 1995 ¢ 216 s 10 are each anended to read
as follows:

Before the court may enter an order directing conditional release
to aless restrictive alternative, it nust find the followng: (1) The
person wll be treated by a treatnent provider who is qualified to
provi de such treatnment in the state of Washi ngton under chapter 18.155
RCW (2) the treatnent provider has presented a specific course of
treatnment and has agreed to assune responsibility for such treatnment
and will report progress to the court on a regular basis, and wl|
report violations immediately to the court, the prosecutor, the
supervising conmunity corrections officer, and the superintendent of
the special commtnent center; (3) housing exists in WAshington that is
sufficiently secure to protect the community, and the person or agency
provi ding housing to the conditionally rel eased person has agreed in
witing to accept the person, to provide the | evel of security required
by the court, and imediately to report to the court, the prosecutor,
t he supervising community corrections officer, and the superintendent
of the special commtnment center if the person |eaves the housing to
whi ch he or she has been assi gned w thout authorization; (4) the person
iswlling to conply with the treatnent provider and all requirenents
i nposed by the treatnent provider and by the court; and (5) the person
will be under the supervision of the departnent of corrections and is
willing to conply wth supervision requirenments inposed by the
departnment of corrections.
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Sec. 10. RCW71.09.096 and 2001 c 286 s 12 are each anended to
read as foll ows:

(1) If the court or jury determi nes that conditional release to a
|l ess restrictive alternative is in the best interest of the person and
i ncl udes conditions that would adequately protect the conmunity, and
the court determnes that the mninum conditions set forth in RCW
71.09.092 and in this section are net, the court shall enter judgnent
and direct a conditional release.

(2) The court shall inpose any additional conditions necessary to
ensure conpliance with treatnment and to protect the community. |If the
court finds that conditions do not exist that wll both ensure the
person's conpliance with treatnment and protect the comunity, then the
person shall be remanded to the custody of the departnent of social and
health services for control, care, and treatnent in a secure facility
as designated in RCW 71. 09. 060(1).

(3) If the service provider designated by the court to provide
i npatient or outpatient treatnent or to nonitor or supervise any other
terms and conditions of a person's placenent in a less restrictive
alternative is other than the department of social and health services
or the departnent of <corrections, then the service provider so
desi gnated nust agree in witing to provide such treatnent, nonitoring,
or supervision in accord with this section. Any person providing or
agreeing to provide treatnment, nonitoring, or supervision services
pursuant to this chapter may be conpelled to testify and any privilege
with regard to such person's testinony is deened wai ved.

(4) Prior to authorizing any release to a less restrictive
alternative, the court shall inpose such conditions upon the person as
are necessary to ensure the safety of the community. The court shal
order the departnent of corrections to investigate the |l ess restrictive
alternative and recommend any additional conditions to the court.
These conditions shall include, but are not limted to the foll ow ng:
Specification of residence, prohibition of contact with potential or
past victins, prohibition of alcohol and other drug use, participation
in a specific course of inpatient or outpatient treatnment that may
include nonitoring by the wuse of polygraph and plethysnograph,
nonitoring through the use of global positioning satellite technol ogy,
supervision by a departnent of corrections comrunity corrections
officer, a requirenment that the person remain wthin the state unl ess
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the person receives prior authorization by the court, and any other
conditions that the court determnes are in the best interest of the
person or others. A copy of the conditions of release shall be given
to the person and to any desi gnated service providers.

(5 Any service provider designated to provide inpatient or
outpatient treatment shall nonthly, or as otherwise directed by the
court, submt to the court, to the departnment of social and health
services facility from which the person was released, to the
( { prosecutor—ob—the—county—in—whi-eh—the—person—was—found—to—be—a
sexvatHy—vi-olent—predatoer)) prosecuting agency, and to the supervising
community corrections officer, a report stating whether the person is
conplying with the ternms and conditions of the conditional release to
a less restrictive alternative.

(6) Each person released to a less restrictive alternative shal
have his or her case reviewed by the court that rel eased himor her no
| ater than one year after such release and annually thereafter unti
the person is wunconditionally discharged. Review may occur in a
shorter tinme or nore frequently, if the court, in its discretion onits
own notion, or on notion of the person, the secretary, or the
prosecuting ((atterney)) agency so determ nes. The sole question to be
determned by the court is whether the person shall continue to be
conditionally released to a less restrictive alternative. The court in
making its determ nation shall be aided by the periodic reports filed
pursuant to subsection (5) of this section and the opinions of the
secretary and ot her experts or professional persons.

Sec. 11. RCW71.09.098 and 2006 ¢ 282 s 1 are each anended to read
as follows:

(({1)y Any service provider submtting reports pursuant to RCW
71-069-096{6)— — Lhe — supervi-sing — comun-by — corrections —ol-Hecer— —the
prosecutng—attorney—or—he—attorney—general—mray—peti-ton—the—court—
or—the—court—on—+ts—own—noton —my—schedule—an—imredate—hearing—or
the —purpoese —of —revoking —or—mpdiying —the —ternms —of —the —person—s

it | | I o I . T L.
or the court believes the released person is not conplying with the
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2 — H- — the — prosecuting — abborrey— — Hhe — supervi-StHig — comruiby
correctons—ofH-ecer—or—the—court—based—upon—inlornationrecerved-by
Hem—reasenably—beltevesthat —a—conditional-by—released—person—+s—not
compbHng—wth—the—terns—and —conditions—oef-—his—or—her—condi-ttonal-
release—to—a—less—rest+rietive—alternative—the—court—or—conmunity

b&%hai—#ue—em%—#ﬁ—ea&ed—pe#&m%%e&nﬁ—w—ng%h
the—ternas—and-condttions—of—hts—or—her—conditt+onal—release-to—a-tess

restietbve —abternattve—The —conditionalb by —released —person—nay—be
detatned —in—tHhe —county —pab-—or —returned —to —the —secure —cormpi-ty
HanstHon—rtact-H-ty—TFhe—couwrt—shal—be—noti-H-ed-beforetheclose o
t—hene*kj—um—ekakdayef—t—hepe#sen—saweheﬂa—en—%{—ht—he

the — rHght — to — request — an — Hediate — rental- — examnatton —ef- —the

apprehenston——shatH—prompthby —schedule —a—heartng——Fhe—tssue—to—be
WWMW—%%&WM

Lerns —and —condi-tons —ob—hts—or—her— Fel—ea%e—He&r—say evi-dence —+s

Hre—ecowrt—shaH—determne—whether —the—person—shalH-—conttnue—to—be

conditonatby—released—on—the—sare —or—mpdi-H-ed—condi-ti-ons—or—whether

s or her conditional release shall be revoked and he or she shall be
. I | T , b | Ly i I

o . i I )

(1) Any service provider submtting reports pursuant to RCW
71.09.096(6), the supervising community corrections officer, the
prosecuting agency, or the secretary's designee nay petition the court
for an imedi ate hearing for the purpose of revoking or nodi fying the
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terms_of the person's conditional release to a l|less restrictive
alternative if the petitioner believes the released person: (a)
Violated or is in violation of the terns and conditions of the court's
conditional release_order; or_ (b) is in_need_of additional care,
noni toring, supervision, or treatnent.

(2) The comunity corrections officer or the secretary's designee
may restrict the person's novenent in the conmunity until the petition
is determned by the court. The person nay be taken into custody if:

(a) The supervising community corrections officer, the secretary's
designee, or a law enforcenent officer reasonably believes the person
has_violated or is in violation of the court's conditional release
order; or

(b) The supervising_ conmmunity corrections officer or the
secretary's designee reasonably believes that the person is in need of
additional care, nonitoring, supervision, or_treatnent because_ the
person presents a danger to hinself or herself or others if his or her

conditional release under the conditions i nposed by the court's rel ease
order continues.

(3)(a) Persons taken_into_custody pursuant to subsection (2)_ of
this section shall

(i) Not be_ released until_ such tinme as_a_ hearing is_ held to
determ ne whether to revoke or nodify the person's conditional release
order and the court has issued its decision; and

(ii1) Be held in the county jail, at a secure comunity transition
facility, or at the total confinenent facility, at the discretion of
the secretary's desi gnee.

(b) The court shall be notified before the close of the next
judicial day that the person has been_taken into custody and_ shall
pronptly schedul e a hearing.

(4) Before any hearing to revoke or nodify the person's conditional
rel ease_order, both_ the prosecuting_agency and the_rel eased person
shall have the right to request an inmediate nental exam nation of the
rel eased person. |If the conditionally released person is indigent, the
court shall, upon request, assist himor her in obtaining a qualified
expert or professional person to conduct the exam nation.

(5) At _any hearing to revoke or nodify the conditional release
or der:
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(a) The prosecuting agency shall represent the state, including
determ ni ng whether to proceed with revocation or nodification of the
conditional release order;

(b) Hearsay evidence is admssible if the court finds that it is
otherwi se reliable; and

(c) The state shall bear the burden of proving by a preponderance
of the evidence that the person has violated or is in violation of the

court's conditional release order_ or that the person is_in need of
additional care, nonitoring, supervision, or treatnent.

(6)(a) If the court deternmines that the state has net its burden
referenced in subsection (5)(c) of this section, and the issue before
the court is revocation of the court's conditional release order, the
court shall consider the evidence presented by the parties and the
followwng factors relevant to_ whether continuing the_ person's
conditional release is in the person's best interests or adequate to
protect the community:

(i) The nature of the condition that was violated by the person or
that the person was in violation of in the context of the person's
crimnal history and underlying nental conditions;

(ii1) The degree to which the violation was intentional or grossly
negl i gent;

(iii) The ability and wllingness of the released person to
strictly conply with the conditional rel ease order;

(iv) The degree of progress _nmde by the person in comunity-based
treatnent; and

(v) The risk to the public or particular persons if the conditional
rel ease continues under the conditional release order that was
vi ol at ed.

(b) Any factor alone, or in conbination, shall support the court's
determ nation to revoke the conditional rel ease order

(7) If the court determ nes the state has net its burden referenced
in subsection (5)(c) of this section, and the issue before the court is
nodification of the court's conditional release order, the court shal
nodify the conditional release order by adding conditions if the court
determ nes that the person is in need of additional care, nonitoring,
supervision, or_treatnent. The court has_authority to nodify its
conditional release order by substituting a new treatnent provider,
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requiring_ new housing for_ the person, or_ inposing_ such_ additional
supervision conditions as the court deens appropriate.

(8) A person whose conditional release has been_revoked shall be
remanded to the custody of the secretary for control, care, and
treatment _in_a total confinenent facility as_ designated in_RCW
71.09.060(1). The person is_ thereafter eligible for conditional
release only in accord with the provisions of RCW71.09.090 and rel ated

statutes.

NEW SECTION. Sec. 12. A new section is added to chapter 71.09 RCW
to read as foll ows:

The departnent of social and health services shall provide to the
prosecuting agency a copy of all reports nade by the departnent to | aw
enforcenent in which a person detained or commtted under this chapter
is naned or |listed as a suspect, witness, or victim as well as a copy
of all reports received froml aw enforcenent.

Sec. 13. RCW71.09.112 and 2002 ¢ 19 s 1 are each anended to read
as follows:

A person subject to court order under the provisions of this
chapter who is thereafter convicted of a crimnal offense remai ns under
the jurisdiction of the departnment and shall be returned to the custody
of the departnent following: (1) Conpletion of the crimnal sentence;
or (2) release from confinenent in a state, federal or |ocal
correctional facility((—and—shatl—bereturned—to—thecustoedy—of—the
departent) ) . Any conditional release order shall be inmmediately
revoked upon conviction for a crimnal offense.

This section does not apply to persons subject to a court order
under the provisions of this chapter who are thereafter sentenced to
l[ife without the possibility of rel ease.

Sec. 14. RCW 71.09.350 and 2004 ¢ 38 s 14 are each anended to read
as follows:

(1) Exam nations and treatnment of sexually violent predators who
are conditionally released to a less restrictive alternative under this
chapter shall be conducted only by certified sex offender treatnent
providers or certified affiliate sex offender treatnent providers under
chapter 18.155 RCW unless the court or the departnent of social and
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health services finds that: (a) The ((eeurt—orderedtess—restriective
alternative placenent—istocatedin-another—state—{b}the)) treatnent
provider is enployed by the departnent; or ((&e))) (b)(i) all certified
sex offender treatnent providers or certified affiliate sex offender
treatnment providers beconme unavailable to provide treatnment within a
reasonabl e geographi c di stance of the person's hone, as determned in
rul es adopted by the departnent of social and health services; and (ii)
the evaluation and treatnent plan conply with the rul es adopted by the
departnment of social and health services.

A treatnment provider approved by the departnent of social and
health services under ((£&e))) (b) of this subsection, who is not
certified by the departnent of health, shall consult with a certified
sex of fender treatnent provider during the person's period of treatnent
to ensure conpliance with the rules adopted by the departnent of
health. The frequency and content of the consultation shall be based
on the recommendation of the certified sex offender treatnent provider.

(2) A treatnent provider, whether or not he or she is enployed or
approved by the departnent of social and health services under
subsection (1) of this section or otherwi se certified, may not perform
or provide treatnent of sexually violent predators under this section
if the treatnent provider has been:

(a) Convicted of a sex offense, as defined in RCW 9. 94A. 030;

(b) Convicted in any other jurisdiction of an offense that under
the laws of this state would be classified as a sex offense as defi ned
in RCW9. 94A. 030; or

(c) Suspended or otherwi se restricted from practicing any health
care profession by conpetent authority in any state, federal, or
foreign jurisdiction.

(3) Nothing in this section prohibits a qualified expert from
exam ning or evaluating a sexually violent predator who has been
conditionally rel eased for purposes of presenting an opinion in court
pr oceedi ngs.

NEW SECTION.  Sec. 15. This act applies to all persons currently
commtted or awaiting conm tment under chapter 71.09 RCW either on
before, or after the effective date of this act, whether confined in a
secure facility or on conditional rel ease.
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NEW SECTION. Sec. 16. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

NEW SECTION. Sec. 17. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other

persons or circunstances is not affected.

Passed by the Senate April 22, 20009.

Passed by the House April 1, 2009.

Approved by the Governor May 7, 2009.

Filed in Ofice of Secretary of State May 8, 20009.
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