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SENATE BI LL 5568

Passed Legi slature - 2009 Regul ar Sessi on
State of WAshi ngton 61st Legislature 2009 Regul ar Session

By Senators Tom Rockefeller, and Shin; by request of Departnent of
Revenue

Read first tinme 01/27/09. Referred to Cormmittee on Ways & Means.

AN ACT Relating to enhancing tax <collection tools for the
departnent of revenue in order to pronote fairness and adm nistrative
efficiency; anmending RCW82. 32. 330; and addi ng a new section to chapter
82.32 RCW

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 82.32 RCW
to read as foll ows:

(1) If there is probable cause to believe that records in the
possession of a third party will aid the departnent in connection with
its official duties relating to an audit, collection activity, or a
civil or crimnal investigation, a superior or district court judge
must sign and issue a subpoena for the production of such records to
t he departnent. The departnent nmay apply for a subpoena under this
section to the superior court or district court for Thurston county or
for the county in which the third party is |ocated. The subpoena nust
be served on the third party as in civil actions.

(2) Upon application of the third party, the court issuing the
subpoena nmay require the departnment to reinburse the third party for
reasonabl e costs incurred in producing the records specified in the
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subpoena, in an anmount set by the court. However, the court nay not
condition conpliance with the subpoena on the departnent's paynent of
such costs.

(3) Unless otherwise provided in the subpoena, a response to a
subpoena i ssued under this sectionis sufficient if a copy or printout
is provided to the departnent, and the third party also submts a
si gned decl aration, under penalty of perjury, that the copy or printout
is atrue and correct copy or printout of the declarant's records.

(4) This section does not preclude the use of other legally
aut hori zed neans of obtaining records, nor preclude the assertion of
any legally recognized privil eges.

(5) The departnent may not disclose any return or tax information
as defined in RCW82.32.330, obtained in response to a subpoena issued
under this section, except as authorized in RCW82. 32. 330.

(6) A third party may not be held civilly liable for any harm
resulting from that person's conpliance with the provisions of this
section.

(7) The entire court file of any proceeding instituted under this
section nust be sealed and is not open to public inspection by any
person except upon order of the court as authorized by | aw.

Sec. 2. RCW82.32.330 and 2008 ¢ 81 s 11 are each anended to read
as follows:

(1) For purposes of this section:

(a) "D sclose" neans to make known to any person in any nmanner
what ever a return or tax infornmation;

(b) "Return" means a tax or information return or claimfor refund
required by, or provided for or permtted under, the laws of this state
which is filed with the departnment of revenue by, on behalf of, or wth
respect to a person, and any anendnent or suppl enent thereto, including
supporting schedul es, attachnments, or lists that are suppl enental to,
or part of, the return so filed,

(c) "Tax information” neans (i) a taxpayer's identity, (ii) the
nature, source, or anount of the taxpayer's incone, paynents, receipts,
deductions, exenptions, credits, assets, liabilities, net worth, tax
liability deficiencies, overassessnents, or tax paynents, whether taken
from the taxpayer's books and records or any other source, (iii)
whet her the taxpayer's return was, is being, or will be exam ned or
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subject to other investigation or processing, (iv) a part of a witten
determnation that is not desighnated as a precedent and disclosed
pursuant to RCW 82.32.410, or a background file docunent relating to a
witten determnation, and (v) other data received by, recorded by,
prepared by, furnished to, or collected by the departnent of revenue
wth respect to the determnation of the existence, or possible
exi stence, of liability, or the amobunt thereof, of a person under the
laws of this state for a tax, penalty, interest, fine, forfeiture, or
other inposition, or offense: PROVI DED, That data, material, or
docunents that do not disclose information related to a specific or
identifiable taxpayer do not constitute tax information under this
section. Except as provided by RCW82.32.410, nothing in this chapter
shall require any person possessing data, material, or docunents made
confidential and privileged by this section to delete information from
such data, material, or docunents so as to permt its disclosure;

(d) "State agency" neans every Washi ngton state office, departnent,
di vi sion, bureau, board, comm ssion, or other state agency;

(e) "Taxpayer identity" neans the taxpayer's nane, address,
t el ephone nunber, registration nunber, or any conbination thereof, or
any other information disclosing the identity of the taxpayer; and

(f) "Departnent" neans the departnment of revenue or its officer,
agent, enployee, or representative.

(2) Returns and tax information shall be <confidential and
privileged, and except as authorized by this section, neither the
departnent of revenue nor any other person nmay disclose any return or
tax i nformation.

(3) This section does not prohibit the departnment of revenue from

(a) Disclosing such return or tax information in a civil or
crimnal judicial proceeding or an adm nistrative proceedi ng:

(i) I'n respect of any tax inposed under the laws of this state if
the taxpayer or its officer or other person liable under Title 82 RCW
is aparty in the proceeding; ((er))

(ti) In which the taxpayer about whom such return or tax
information i s sought and another state agency are adverse parties in
t he proceedi ng; or

(iii) Brought by the departnent under RCW 18.27.040 or 19.28.071;

(b) Disclosing, subject to such requirenents and conditions as the
director shall prescribe by rules adopted pursuant to chapter 34.05
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RCW such return or tax information regarding a taxpayer to such
t axpayer or to such person or persons as that taxpayer may designate in
a request for, or consent to, such disclosure, or to any other person,
at the taxpayer's request, to the extent necessary to conply with a
request for information or assistance nade by the taxpayer to such
ot her person: PROVI DED, That tax information not received from the
t axpayer shall not be so disclosed if the director determ nes that such

di scl osure would conprom se any investigation or litigation by any
federal, state, or |ocal governnent agency in connection with the civil
or crimnal liability of the taxpayer or another person, or that such
di sclosure would identify a confidential informant, or that such

disclosure is contrary to any agreenent entered into by the depart nment
that provides for the reciprocal exchange of information wth other
government agencies which agreenment requires confidentiality wth
respect to such information unless such information is required to be
di scl osed to the taxpayer by the order of any court;

(c) Disclosing the name of a taxpayer with a deficiency greater
than five thousand dollars and against whom a warrant under RCW
82.32.210 has been either issued or filed and remai ns outstanding for
a period of at least ten working days. The departnment shall not be
required to disclose any information under this subsection if a
taxpayer: (i) Has been issued a tax assessnent; (ii) has been issued
a warrant that has not been filed; and (iii) has entered a deferred
paynent arrangenent wth the departnent of revenue and is making
paynments upon such deficiency that will fully satisfy the indebtedness
wi thin twelve nonths;

(d) Disclosing the name of a taxpayer with a deficiency greater
than five thousand dollars and against whom a warrant under RCW
82.32.210 has been filed with a court of record and renains
out st andi ng;

(e) Publishing statistics so classified as to prevent the
identification of particular returns or reports or itens thereof;

(f) D sclosing such return or tax information, for official
pur poses only, to the governor or attorney general, or to any state
agency, or to any commttee or subcommittee of the | egislature dealing
with matters of taxation, revenue, trade, commerce, the control of
i ndustry or the professions;
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(g) Permtting the departnent of revenue's records to be audited
and examned by the proper state officer, his or her agents and
enpl oyees;

(h) Disclosing any such return or tax information to a peace
of ficer as defined in RCW9A. 04. 110 or county prosecuting attorney, for
of ficial purposes. The disclosure may be nmade only in response to a
search warrant, subpoena, or other court order, unless the disclosure
is for the purpose of crimnal tax enforcenent. A peace officer or
county prosecuting attorney who receives the return or tax information
may disclose that return or tax information only for wuse in the
investigation and a related court proceeding, or in the court
proceeding for which the return or tax information originally was
sought ;

(i) Disclosing any such return or tax information to the proper
officer of the internal revenue service of the United States, the
Canadi an governnment or provincial governnents of Canada, or to the
proper officer of the tax departnent of any state or city or town or
county, for official purposes, but only if the statutes of the United
States, Canada or its provincial governnents, or of such other state or
city or town or county, as the case my be, grants substantially
simlar privileges to the proper officers of this state;

(j) Disclosing any such return or tax information to the United
States Departnent of Justice, including the Bureau of Al cohol, Tobacco,
Firearns and Explosives ((wthiAr—the—DPepartrent—eft—Justiee)), the
Departnment of Defense, the Inmgration and Custons Enforcenent and the
Custons and Border Protection agencies of the United States Departnent
of Honeland Security, the United States Coast Guard ((ef—the—United
States)), the Al cohol and Tobacco Tax and Trade Bureau of the United
States Departnent of Treasury, and the United States Departnent of
Transportation, or any authorized representative ((t+hereef)) of these
federal agencies, for official purposes;

(k) Publishing or otherwise disclosing the text of a witten
determ nation designated by the director as a precedent pursuant to RCW
82. 32. 410;

(I') Disclosing, in a manner that is not associated with other tax
information, the taxpayer nane, entity type, business address, mailing
address, revenue tax registration nunbers, North Anerican industry
classification systemor standard industrial classification code of a
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taxpayer, and the dates of opening and closing of business. Thi s
subsection shall not be construed as giving authority to the depart nent
to give, sell, or provide access to any list of taxpayers for any
commer ci al pur pose;

(m Disclosing such return or tax information that is also
mai nt ai ned by anot her WAshi ngton state or | ocal governnental agency as
a public record available for inspection and copying under the
provi sions of chapter 42.56 RCWor is a docunent maintained by a court
of record not otherw se prohibited fromdiscl osure;

(n) Disclosing such return or tax information to the United States
departnment of agriculture for the |limted purpose of investigating food
stanp fraud by retailers;

(o) Disclosing to a financial institution, escrow conpany, or title
conpany, in connection with specific real property that is the subject
of a real estate transaction, current anounts due the departnent for a
filed tax warrant, judgnment, or |ien against the real property;

(p) Disclosing to a person agai nst whom t he departnment has asserted
liability as a successor under RCW 82.32.140 return or tax information
pertaining to the specific business of the taxpayer to which the person
has succeeded;

(q) Disclosing such return or tax information in the possession of
the department relating to the admnistration or enforcenent of the
real estate excise tax inposed under chapter 82.45 RCW including
i nformati on regarding transacti ons exenpt or otherw se not subject to
tax; ((er))

(r) Dysclosing to local taxing jurisdictions the identity of
sellers granted relief under RCW82.32.430(5)(b)(i) and the period for
which relief is granted; or

(s) Disclosing_such_return_or_ tax_information_to_the court_in
respect to the departnent's application for a subpoena under section 1
of this act.

(4) (a) The departnment may di sclose return or taxpayer information
to a person under investigation or during any court or admnistrative
proceedi ng against a person under investigation as provided in this
subsection (4). The disclosure nust be in connection with the
departnment's official duties relating to an audit, collection activity,
or a civil or crimnal investigation. The disclosure my occur only
when the person under investigation and the person in possession of
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data, materials, or docunments are parties to the return or tax
information to be disclosed. The departnment may di scl ose return or tax
i nformation such as invoices, contracts, bills, statenents, resale or
exenption certificates, or checks. However, the departnent may not
di sclose general |edgers, sales or <cash receipt journals, check
regi sters, accounts receivable/payable |edgers, general journals,
financial statenents, expert's workpapers, incone tax returns, state
tax returns, tax return workpapers, or other simlar data, materials,
or docunents.

(b) Before disclosure of any tax return or tax information under

this subsection (4), the departnent shal |, through witten
correspondence, informthe person in possession of the data, materi al s,
or docunents to be disclosed. The correspondence shall clearly

identify the data, materials, or docunents to be disclosed. The
departnent may not disclose any tax return or tax information under
this subsection (4) wuntil the tine period allowed in (c) of this
subsection has expired or until the court has ruled on any chall enge
brought under (c) of this subsection.

(c) The person in possession of the data, materials, or docunents
to be disclosed by the departnment has twenty days fromthe receipt of
the witten request required under (b) of this subsection to petition
the superior court of the county in which the petitioner resides for
injunctive relief. The court shall limt or deny the request of the
departnent if the court determ nes that:

(i) The data, materials, or docunents sought for disclosure are
cunul ative or duplicative, or are obtainable from sonme other source
that is nore convenient, |ess burdensone, or |ess expensive;

(ii) The production of the data, materials, or docunents sought
woul d be unduly burdensone or expensive, taking into account the needs
of the department, the anobunt in controversy, l|imtations on the
petitioner's resources, and the inportance of the issues at stake; or

(tii1) The data, materials, or docunments sought for disclosure
contain trade secret information that, if disclosed, could harm the
petitioner.

(d) The departnment shall reinburse reasonable expenses for the
production of data, materials, or docunents incurred by the person in
possession of the data, materials, or docunents to be discl osed.

p. 7 SB 5568. SL
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(e) Requesting information under (b) of this subsection that may
i ndi cate that a taxpayer is under investigation does not constitute a
di scl osure of tax return or tax information under this section.

(5) Service of a subpoena issued under section_ 1 of this act does
not constitute a disclosure of return or tax information under this
section. Notwi t hstanding anything else to_ the contrary in_this
section, a person served with a subpoena under section 1 of this act
may di scl ose the existence or content of the subpoena to that person's
| egal counsel.

(6) Any person acquiring know edge of any return or tax information
in the course of his or her enploynent with the departnent of revenue
and any person acquiring knowl edge of any return or tax information as
provi ded under subsection (3)(f), (g), (h), (i), (j), or (n) of this
section, who discloses any such return or tax information to another
person not entitled to know edge of such return or tax information
under the provisions of this section, is guilty of a m sdeneanor. |If
the person guilty of such violation is an officer or enployee of the
state, such person shall forfeit such office or enploynent and shall be
i ncapabl e of holding any public office or enploynent in this state for
a period of two years thereafter

Passed by the Senate March 11, 2009.

Passed by the House April 17, 20009.

Approved by the Governor April 30, 2009.

Filed in Ofice of Secretary of State May 1, 20009.
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