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ENGROSSED SENATE BI LL 5519

State of WAshi ngton 61st Legislature 2009 Regul ar Session
By Senators Hargrove, Stevens, and Regal a

Read first time 01/ 26/ 09. Referred to Commttee on Human Services &
Corrections.

AN ACT Relating to reform of conpetency eval uation and conpetency
restoration procedures; anending RCW 10.77.060, 10.77.065, 10.77.084,
10.77.086, 10.77.088, 10.77.163, 71.05.280, 71.05.290, 71.05. 300,
71.05.320, 71.05.425, 71.09.025, 71.09.030, and 71.09.060; addi ng new
sections to chapter 10.77 RCW and creating a new secti on.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

PART |
COMPETENCY EVALUATI ON AND RESTORATI ON

Sec. 101. RCW10.77.060 and 2004 ¢ 9 s 1 are each anended to read
as follows:

(1) (a) Wenever ((a—defendant—haspleadednot—guttyby reasen—-of
Hasantty—eoer)) there is reason to doubt ((his—e+—her)) a defendant's
conpetency, the court on its own notion or on the notion of any party
shal | ((e+ther—appoetnt—er)) request the secretary to designate ((at
least—twe)) a qualified expert((s)) or professional person((s—ene—of
whom-shal-—be—approved—by —the —prosecubing—attorney—to—examne—and
repert—upon—the—rental—condition)) to evaluate the conpetency of the
defendant. The signed order of the court shall serve as authority for
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the ((experts)) evaluator to be given access to all records held by any
mental health, nedical, educational, or correctional facility that
relate to the present or past nental, enotional, or physical condition
of the defendant. ((At least one of the experts or professional

Hre —eourt —+s —advi-sed — by — any — party — that — the — delendant —mway —be

(b) If the defendant is being held in a jail or detention facility,
the court shall order the evaluation to take place in the jail or
detention facility. The order shall state that the defendant may be

transported to a state hospital or other ((suitably)) secure ((pubHe€
er—private)) nmental health facility ((fer—aperiodoftirme necessaryto

ey —direet—that—the—examnat+on—be—conducted—at—the—ja-—oer—other
I . el ity
br—vWhen—a—defendant—is—ordered—to—be—commtted—for—inpatient
examration—onrder—this—subseetton—(H—the—court—ray—delay—granting
ba-—unt-—the—defendant—has—been—evaluatedor—conpetency—or—santty
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court—hearing-—and—(v)—whether—the—defendant—s—a—threat—to—publte
safety)) at the request of the evaluator, if the eval uator determ nes

that such_action_is_necessary_ in_order to_conplete an_ accurate
evaluation of the defendant. This request shall be provided in witing
to the jail or detention facility, court, and representatives of both
parties, and the reason for the request shall be docunented in the
evaluation report. No further order of the court shall be necessary to

ef fectuate transportation of the defendant under this subsection.

ESB 5519 p. 2



© 00 N O Ol WDN P

W W W W W W WwWwWwWwWwWwWMNDNDNDNDNDNMNDNMDDNMNMNDNMDNMNMNMNMDNEPRPPRPEPRPRPRPPRPEPRPERPPRPRE
0O N O A W NPEFP O OO NOO O P WNEPEOOWOOWwWNO O~ owdNDeEe. o

(c) The prosecutor shall send a copy of the order for evaluation to
the secretary and a copy of the charging docunent, certification of
probable_ cause, police_ report, and_a_ summary_ of the_ defendant's
crimnal history. These docunents_ shall be_ provided as_soon_ as
possible, and no later than three business days after the order _is
signed. The court or either party nmay provide additional infornmation
to the secretary which it reasonably deens to be of assistance to the
eval uation, unless such action would infringe upon ethical duties.

(d) The report of an evaluation of a defendant who is being held in
custody at _a_ jail or detention_ facility shall be conpleted wthin
twenty-one_days from the tine of receipt by the secretary of the
docunents specifiedin (c) of this subsection, unless transportation of
the defendant to_ a_ hospital or_ secure_ nental health facility is
necessary under (b) of this subsection, in which case the secretary
shall authorize transportation of the defendant as soon_as possible,
and within seven days of the request. A defendant transported under
(b) of this subsection nay be admtted to a hospital or secure nenta
health facility for only the length of tinme necessary to conplete an
evaluation, and for no longer than fifteen days.

(e) If at any point the evaluator becones aware that the defendant
may have a_ developnental disability, or if it appears that the
characteristics of developnental disability nay be a significant factor
in the defendant's ability to participate in the crimnal proceeding,
the evaluation_shall be_ perforned by or in_consultation wth a
devel opnental disabilities professional.

(f) For_ good cause, the court nay extend the tinme_ period_ for
conpletion of an eval uati on.

(g) Upon_ agreenent by the parties, the court may appoint_ a
qualified expert or professional person to evaluate the conpetency of
the defendant instead of requesting the secretary to_designate_ an
evaluator. Only an evaluator designated by the secretary nmay request
that the defendant be transported to a state hospital for evaluation
under (b) of this subsection

(2) The court may direct that a qualified expert or professiona
person retained by or appointed for the defendant be permtted to
W tness the ((examnati+oen)) evaluation authorized by subsection (1) of
this section, and that the defendant shall have access to al

i nformati on obtai ned by the ((eourt—appoeinted—experts—oer—professional
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persons)) evaluator. The defendant's expert or professional person
shall have the right to file his or her own report followng the
gui delines of subsection (3) of this section. If the defendant is
i ndigent, the court shall upon the request of the defendant assist him
or her in obtaining an expert or professional person.

(3) The report of the ((examnatien)) evaluation shall include the
fol | ow ng:

(a) A description of the nature of the ((examhrhatioen)) eval uation;

(b) A diagnosis of the nental condition of the defendant;

(c)y ((H the defendant suffers froma nental disease or defect, or
rs—developrentally—disabled)) An opinion as to conpetency;

(dy ((H—thedelendant—has—indicatedhis—or—her—intentton—to—relby

£)) An opinion as to whether the defendant shoul d be eval uated by

a ((eeunty)) designated nental health professional under chapter 71.05
RCOW (+——and—an—epinon—as—to—whether—the—defendant—is—a—substanttal-
danger—to—other —persons——or —presents—a—substantial-—H-kelt+-hood —of-

L i nal . i i bl : Lty |
kept — under — further —econtrol- — by —the —court- — or —ot-her —persons —eor
. . . 3

(4) The secretary my execute such agreenents as appropriate and
necessary to i nplenent this section.

Sec. 102. RCW10.77.065 and 2008 ¢ 213 s 1 are each anended to
read as foll ows:

(D (a) (i) ((Fretacttty——econdueting—the—-evaluation)) An eval uator
appoi nted_ under RCW 10.77.060_or _ an_expert or_professional person
appoi nted under section 106 of this act shall provide ((Hs)) a report
and recommendation to the court in which the crimnal proceeding is
pending. A copy of the report and recommendati on shall be provided to
the designated nental health professional, the prosecuting attorney,
the defense attorney, and the professional person at the | ocal
correctional facility where the defendant is being held, or if thereis
no professional person, to the person designated under (a)(ii) of this

ESB 5519 p. 4
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subsecti on. Upon request, the ((faetHty)) secretary shall also
provi de copies of any source docunents relevant to the evaluation to

the designated nent al health  professional. The report and
recommendation shall be provided not |ess than twenty-four hours
precedi ng the transfer of the defendant to the correctional facility in
the county in which the crimnal proceeding is pending.

(ii) If there is no professional person at the |ocal correctiona
facility, the |ocal correctional facility shall designate a
pr of essi onal person as defined in RCW71. 05.020 or, in cooperation with
the regional support network, a professional person at the regiona
support network to receive the report and recommendati on.

(tii1) When a defendant is transferred to ((t+hefact-ttyconducting
the)) a hospital or other secure facility for an evaluation, or upon
commencenent of a defendant's evaluation in the local correctional
facility, the local correctional facility nmust notify the eval uator or
the facility conducting the evaluation of the name of the professional
person, or person designated under (a)(ii) of this subsection to
receive the report and recommendati on.

(b) 1f the ((faetHt+ty—coneludes—under—ROA-10-77-060(3{F)——the
person—should—bhe—kept—under—Further—eontrolb—an—evaluatton—shalt—be
conducted—of—suech—person)) report of an evaluation perfornmed under RCW
10.77.060, 10.77.084(5), or section 106 _of this act recomends that a
def endant in custody should be evaluated by a designated nental health
prof essi onal under chapter 71.05 RCW(=)), the court shall order an

eval uati on be conducted ((bythe—appropriate—desighatedrental—health
professional—(+))) prior to the individual's release from confinenent
((for such person who is convicted, if sentenced to confinenrent for
Fwenty-tour—moaths—or—tess— )t or—any—person—who—+s—acqut-tted—or
(iit)y for any person: (A Whose charges are dismssed pursuant to RCW
10.77.086{4); or (B} whose nonfelony charges are dismssed)) follow ng

any conviction, dismssal, or acquittal, unless the individual is
sentenced to confinenent for nore than twenty-four nonths

(2) ((Fhre)) A designated nental health professional conducting an
eval uation_under subsection_ (1)(b) of this_ section shall ((prevde
wtten—not+featton)) notify the persons identified in_subsection
(1) (a) of this section within twenty-four hours ((ef—the+results—oftthe

determnation)) as to whet her ((te—cormrenrceproceedings)) detention was
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initiated under chapter 71.05 RCW ( ( Fhe —npott+H-catton —shalh —be
provided to the persons identified in subsection (1){a) of this
section.))

(3) The ((proseecuting—attoerney)) petitioner in_a_ proceeding
initiated under subsection (2) of this section shall provide a copy of
the results of ((anry—proeceedings—econrenced—by—the—destgnated—aental
heatth —prolessional —under —subsection— 2y —of —thi-s—section—to—the
FactHHty—econdueting—the—evalvati-on—under—thi-s—chapter) ) the proceedi ng
to the secretary.

(4) The fact of adm ssion and all information and records conpil ed,
obtained, or maintained in the course of providing services under this
chapter may ((alse)) be disclosed to the courts solely to prevent the
entry of any evaluation or treatnment order that is inconsistent with
any order entered under chapter 71.05 RCW

Sec. 103. RCW10.77.084 and 2007 ¢ 375 s 3 are each anmended to
read as foll ows:

(1)(a) If at any tinme during the pendency of an action and prior to
judgnent the court finds, followng a report ((as—previded—++r)) under
RCW 10. 77. 060 or section 106 of this act, a defendant is inconpetent,
the court shall order the proceedi ngs agai nst the defendant be stayed
except as provided in subsection (4) of this section. The court shal
order the defendant to undergo a period of treatnent for restoration of
conpetency within the tine limts established by RCW 10.77.086_ and
10.77.088 and the requirenents of this section.

(h)y ((A—defendant—found—ineconpetent —shall—be—evaluated —at—the
hrectton—of —the —secretary —and —a —determnaton —rade —whether —the

seeretary—
H—VWhen —appropriate——and —subjleet—to—avaitable —funds——+f—the
defendant —+s—determned —to—be—an—indvi-dual —wtHh —a — developrental

for — the — treatnent — and — trat-ni-ng — of — persons — w-t-h — devel eprental-
i cabilit I I lof ond hal i I ol habili :

ESB 5519 p. 6
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Hre—departnent—for—sueh—services—

i) —The—d ey bl sh— adm ssion—Briorties—in_the
I I I ¢ aliaibl s the Lin I I

departent—

£ry)) At the end of ((t+he—nrental—health—treatrwent—and)) a
conpetency restoration period ordered under (a) of this subsection, or
at any tinme a professional person determ nes conpetency has been, or is
unlikely to be, restored, the defendant shall be returned to court for
a hearing. If, after notice and hearing, the_ court finds_that
conpetency has been restored, the stay entered under (a) of this
subsection shall be lifted. ((H—ecenpeteneyhasnet—beenrestored—the
proceedi-hgs—shalt—be—dismssed—)) |If the court ((eenreludes)) finds
that conpetency has not been restored, but that further treatnent
wthin the time |imt((s)) established by RCW 10.77.086 ((er
10-77-088)) is likely to restore conpetency, the court nmay order
((t+hat)) the defendant to undergo an additional period of treatnment for
pur poses of conpetency restoration (( }

(())) (c) If at any time ((during—the—proceeding)) the court

finds, following notice and hearing, ((&)) that the defendant is not
conpetent and is either not likely to regain conpetency, or no current
or further period_ of conpetency restoration_ treatnent is_allowable
under RCW_ 10.77.086 or 10.77.088, the ((proceedings —shatt—be
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di-sm-ssed)) court shall dism ss the charges w thout prejudice and ((the
defendant shall be evaluated for civil conmmtrent proceedings)) enter
one of the follow ng orders:

(1) If the charge was a_felony, and_ was_a_serious_offense_as
defined by RCW 10.77.092, the court shall detain_the defendant and
order the defendant to be transferred to a state hospital or_ other
suitably secure nental health facility for purpose of evaluation under
chapter 71.05 RCW

(ii) If the charge was a nonfelony, and was a serious offense as
defined by RCW 10.77.092, and the defendant was in custody and not on
conditional release at the tine of dism ssal, the court nmay detain the
def endant and _order the defendant to be transferred to an eval uation
and treatnent facility for the purpose of evaluation_ under_ chapter
71.05 RCW _ The defendant nmy be detained in jail for no longer than
three days, excluding holidays, prior_ to_transfer_ or_ release, and
subsequently may be detained by the evaluation and treatnent facility
for up_to_ seventy-two_hours, excluding_ Saturdays, Sundays, and
holidays, prior to the filing of a petition under chapter 71.05 RCW
The secretary may consent to receive the defendant at a state hospital
in_lieu of transfer to an_evaluation and treatnent facility. The
def endant nmay be screened prior to transfer to determ ne whether civil
commtnent criteria are net.

(iii) If the charge was _not a serious _offense as defined by RCW
10.77.092, or if the charge was a nonfelony and the defendant was on
conditional release at the tine of dism ssal, the court may order the
defendant _to_ undergo_an_evaluation by a_ designated nental health
professional, and _shall do so if required by RCW 10.77.065(1)(b). A
defendant who_is _in_custody, or_ who refuses to_ cooperate with_ the
eval uation, may be detained in custody for up to twelve hours for this
eval uati on.

(d) Notwithstanding any_ other limtations, a_ defendant who_ has
multiple crimnal charges may undergo conpetency restoration treatnent
for all charges for the longest tine period allowable for any of the
char ges.

(2) If the defendant is referred to the designated nental health
prof essi onal for consideration of ((+At+al)) detention ((proceedings))

under chapter 71.05 RCW (( purstvant—te—this—chapter)), the designated
nment al heal t h pr of essi onal shal | provi de ( { prompt — written))

ESB 5519 p. 8
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notification of ({(the results of the determnation whether to comence
Pnitial detention proceedings under chapter- 7105 RCW and)) whet her the
((persen)) def endant was detai ned according to RCW10.77.065(2). ((Fhe
not-H-ecat+-on—shal-—bhe—provi-ded —to—the—court—in—whiech—the —crmnal
actH-on —was —pending- — the —prosecutor——the —defense —attorney —tn—the
crimnal action, and the facility that evaluated the defendant for
conpeteney—))

(3) ((Fhe—ftaet)) A_finding that the defendant is ((unaHHt—te
proceed)) not conpetent does not preclude any pretrial proceedings
whi ch do not require the personal participation of the defendant.

(4) A defendant receiving nmedication for either physical or nental
probl ens shall not be prohibited fromstanding trial, if the nedication
ei ther enabl es the defendant to understand the proceedi ngs agai nst him
or her and to assist in his or her own defense, or does not disable him
or her fromso understanding and assisting in his or her own defense.

(5) At or before the conclusion of any ((eemrtrent)) conpetency
restoration period provided for by ((t+his—seetionr)) RCW10.77.086_or
10.77.088, the facility providing evaluation and treatnent shal
provide to the court a witten report ((ef—examnatien)) which neets
the requirenments of RCW 10. 77. 060(3).

Sec. 104. RCW10.77.086 and 2007 ¢ 375 s 4 are each anended to
read as foll ows:

((5)) If ((t+he)) a defendant is charged with a felony and
determ ned to be inconpetent((+)) >

(1) Until ((he—worshe)) the defendant has regai ned the conpetency

necessary to understand the proceedi ngs agai nst himor her and assi st
in his or her own defense, or has been determined to be unlikely to
regai n conpetency ((pursuant—t+oROMIO-77-084{1){€c))), but in any event
for a period of no | onger than ninety days, the court ((+

2))) shall commt the defendant to the custody of the secretary
who shall place such defendant in an appropriate facility of the
department for eval uation and treat nent ((;—e+r

(2) On or before expiration of the initial ((RHrety—day)) period of
comm t ment under subsection (1) of this section, the secretary shal

p. 9 ESB 5519
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provide the court and the parties with a report in accordance with RCW
10. 77. 060( 3). The secretary shall return the defendant to court
((shalt-—eonduet)) for a hearing, at which ((++)) the_ court shall
determne by a_ preponderance_ of the evidence whether or not the
def endant is inconpetent as provided by RCW 10. 77.084(1) (b).

(3) If, followng a hearing under_ subsection (2) of this section,

the court finds ((byapreponderance—of—theevidence)) that ((a)) the
def endant ((eharged—wth—afelonry—+s)) renains inconpetent, the court

( { shatt—havetheoption—-ol—extendingthe)) may order ((ol—~commitrent—or
alHternative)) a second period of conpetency restoration treatnent for

an additional ((pnrety—day)) period((s—but)) of up to ninety days.

(a) If _a second period_of conpetency restoration_treatnent would
cause the defendant to be held in custody for a longer period than the
def endant woul d have been likely to spend in custody if the defendant
were convicted and sentenced to the top of the defendant's standard
sentencing range, the court shall not order a second period of
conpetency restoration treatnment unless it finds by a preponderance of
the evidence following a hearing that further conpetency restoration
treatnment _is_in the public interest due to_ particular_ circunstances
related to the nature or inpact of the alleged offense, or the crim nal
or treatnent history of the defendant.

(b) If treatnent is extended, the court nust at the tinme of
extension set a date for a pronpt hearing to determ ne the defendant's
conpetency before the expiration of the second ninety-day period. The
def endant, the defendant's attorney, or the prosecutor has the right to
demand that the hearing be before a jury.

(c) No extension shall be ordered for a second ninety-day period,
nor for any subsequent period as provided in subsection (4) of this
section, if the defendant's inconpetence has been determ ned by the
secretary to be solely the result of a devel opnental disability which
is such that conpetence is not reasonably likely to be regained during
an extensi on.

(4) ((Fer—persens—charged—with—ateleny—at—the—hearing—upon—the

. . Y L oni I od I | of the fi
pHhrety—day—period-—in—the—case—of—a—defendant—wth—a—devel oprental-
eh-sabt-ty— — +H —the — oy — a0 —eowrt — HRds — that — the — defendant —+s
rHreonpetents——the—eharges—shall-—be—dism-ssed —wthout-—prefudi-ce——and
etther—etviH-—comm-trent—proceedi-ngs—shall—be—instituted—or—the—court

ESB 5519 p. 10
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shall order the release of the defendant. The crimnal charges shall
not-—be—dism-ssed)) |If the court or jury finds that the defendant
remai ns i nconpetent follow ng a second period of conpetency restoration
treatnment under subsection (3) of this_section, the court may order a
third and final period of conpetency restoration treatnent only if the
court or jury finds that: (a) The defendant (i) is a substantial
danger to other persons; or (ii) presents a substantial |ikelihood of
commtting crimnal acts jeopardizing public safety or security; and
(b) there is a substantial probability that the defendant wll regain
conpetency within a reasonable period of tine. 1In the event that the
court or jury makes such a finding, the court may extend the period of
commtnment for up to an additional six nonths. A_third period_of
conpetency restoration_ treatnment shall not be ordered if the

al | eqgati ons against the defendant do not include one or nore charges
which are serious offenses as defined by RCW10. 77. 092.

Sec. 105. RCW10.77.088 and 2007 ¢ 375 s 5 are each anended to
read as foll ows:

((6D€t=)r)) If ((t+he)) a defendant is charged with a nonfelony
((er+rme—whieh)) and determ ned to be inconpetent:

(1) If _at least one_of the charges is a serious offense as

((+denti+fHed—+n)) defined by RCW 10.77. 092 ((and+toeund—bythecourt—to
be—not—conpetent)), then the court shall order the secretary to pl ace

t he def endant:

((()) (a) At a secure nental health facility in the custody of
t he departnent or an agency designated by the departnent for nental
health treatnent and restoration of conpetency. The placenent shal
not exceed fourteen days in addition to any unused tine of the
eval uati on under RCW 10.77.060(1)(d). The court shall conpute this
total period and include its conputation in the order. The fourteen-
day period plus any wunused tinme of the -evaluation under RCW
10. 77.060(1) (d) shall be considered to include only the tinme the
defendant is actually at the facility and shall be in addition to
reasonable time for transport to or fromthe facility; or

((+H)) (b) On conditional release for up to ninety days for
mental health treatnment and restoration of conpetency((:+—e+

g binat e o | on.

p. 11 ESB 5519
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defendant-—was—en—econdit+onal—release—at—the—tirwe—of—di-sm-ssal——the

pertod—shat-—comrence—upon—the next—nonhol-day—weekday —toH-owng—the
cotrt—order —and—shalH—run—to—the—-end —of—thetast —nonhobi-day—vweekday
wh thin the seventy-two-hour period)).

(2) If the defendant is charged with a nonfelony ((er+e)) that is
not a serious offense as defined in RCW10. 77. 092( (-

ehsm-ss—the—proceedings)), the court shall not order conpetency
restoration treatnent, and shall instead enter an_ order under RCW
10.77.084(1) (c).

NEW SECTION.  Sec. 106. A new section is added to chapter 10.77
RCWto read as foll ows:

(1) (a) Whenever a defendant has pleaded not guilty by reason of
insanity, or has advised the court or a party of his or her intention
to rely upon a defense of dimnished capacity and endorsed an expert
witness who will testify in support of a dimnished capacity defense,
the court, on notion of the prosecuting attorney, shall either appoint
or request the secretary to designate a qualified expert or
pr of essi onal person to eval uate and report upon the nental condition of
t he defendant. The signed order of the court shall serve as authority
for the evaluator to be given access to all records held by any nental
heal t h, nedical, educational, or correctional facility that relate to

ESB 5519 p. 12
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the present or past nental, enotional, or physical condition of the
def endant .

(b) The court shall not order the secretary to perform an
eval uation under this section for reasons other than those specified in
(a) of this subsection.

(c) A defendant who is transported to a state hospital or other
suitably secure nental health facility for an evaluation under this
section may be admtted for only the length of time necessary to
conpl ete the evaluation, and for no | onger than fifteen days.

(d) The prosecutor shall send the order for evaluation to the
secretary along with a copy of the chargi ng docunent, certification of
probabl e cause, police report, and a sumary of the defendant's
crimnal history. The court or either party nay provide additiona
information to the secretary which it reasonably deens to be of
assistance to the evaluation, unless such action would infringe upon
et hi cal duties.

(2) The report of the evaluation shall include the follow ng:

(a) A description of the nature of the eval uation;

(b) A diagnosis of the nental condition of the defendant;

(c) An opinion as to conpetency;

(d) An opinion as to the defendant's sanity at the tinme of the act;

(e) An opinion as to whether the defendant is a substantial danger
to other persons, or presents a substantial |ikelihood of commtting
crimnal acts jeopardi zing public safety or security, unless kept under
further control by the court or other persons or institutions;

(f) When directed by the court, an opinion as to the capacity of
t he defendant to have a particular state of mnd which is an el enent of
t he of fense charged,

(g) An opinion as to whether the defendant should be eval uated by
a designated nental health professional for civil commtnent under
chapter 71.05 RCWprior to rel ease from cust ody.

(3) The court may direct that a qualified expert or professiona
person retained by or appointed for the defendant be permtted to
W tness the evaluation authorized by subsection (1) of this section
and that the defendant shall have access to all information obtained by
the evaluator. The defendant's expert or professional person has the
right to file his or her own report following the guidelines of
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subsection (2) of this section. If the defendant is indigent, the
court shall upon the request of the defendant assist him or her in
obt ai ni ng an expert or professional person.

NEW SECTION.  Sec. 107. A new section is added to chapter 10.77
RCWto read as foll ows:

Statenments made by a defendant during a conpetency eval uation,
conpet ency hearing, or conpetency restoration treatnment shall not be
adm ssible in the state's case in chief. After the state's case in
chief, those statenents may be adm ssible according to the rules of
evidence if a nental defense such as insanity or dimnished capacity is
asserted or to i npeach testinony by the defendant.

NEW SECTION.  Sec. 108. A new section is added to chapter 10.77
RCWto read as foll ows:

Any defendant placed in the custody of the secretary for conpetency
restoration treatnent shall be evaluated at the direction of the
secretary as soon as possible and a determ nation nade whether the
defendant is an individual with a devel opnental disability.

(1) When appropriate, and subject to available funds, if the
defendant is determined to be an individual with a devel opnmental
disability, he or she may be placed in a program specifically reserved
for the treatnent and training of persons wth devel opnenta
disabilities where the defendant has the right to habilitation
according to an individualized service plan specifically devel oped for
the particul ar needs of the defendant. A copy of the eval uation shal
be sent to the program

(a) The program shall be separate from prograns serving persons
i nvol ved in any other treatnment or habilitation program

(b) The program shall be appropriately secure under the
ci rcunstances and shall be adm nistered by devel opnental disabilities
pr of essional s who shall direct the habilitation efforts.

(c) The program shall provide an environnent affording security
appropriate with the charged crim nal behavi or and necessary to protect
the public safety.

(2) The departnent may |limt adm ssions of such persons to this
specialized programin order to ensure that expenditures for services
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do not exceed anobunts appropriated by the |egislature and all ocated by
t he departnent for such services.

(3) The departnent may establish adm ssion priorities in the event
that the nunber of eligible persons exceeds the limts set by the
depart nent.

NEW SECTION.  Sec. 109. A new section is added to chapter 10.77
RCWto read as foll ows:

(1) Whenever a jail or detention center receives notice of a
request or order requiring transfer of a defendant to a state hospital
or other nedical facility under RCW10.77.060 or 10.77.084, the jail or
detention center shall provide all nedical information in its
possession necessary for the admssion of the defendant to the
secretary within three days. The secretary shall not be responsible
under subsection (2) of this section for unreasonable delays in
transm ssion of medical infornmation.

(2) If the secretary fails to conduct or conplete a conpetency
evaluation within the time limts prescribed by RCW 10.77.060(1)(d),
the court may conduct a show cause hearing upon the notion of any party
to determ ne why the evaluation was not conducted or conpleted within
the allotted tine. An order to show cause shall be set forth in
witing and shall be served upon the secretary. If the court finds
that time limts were exceeded by the secretary w thout good cause, it
may set a fixed tinme for the conpletion of the evaluation and may order
the secretary to reinburse expenses to the jail for any excess days at
a rate of ninety dollars per day. The hearing nay include review of a
corrective action plan entered under section 110(7) of this act.
Failure to conduct or conplete a conpetency evaluation within tine
limtations shall not be cause for dism ssal of crimnal charges.

(3) Ajail is not civilly liable for delays by the secretary in
provi di ng conpetency eval uation services under RCW 10.77.060, or for
the rel ease of an individual fromcustody according to the requirenents
of RCW10.77.084.

(4) Nothing in this section is intended to denigrate other rights
retai ned by operators of jails or other parties.

NEW SECTION.  Sec. 110. A new section is added to chapter 10.77
RCWto read as foll ows:
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The departnent shall report annually to the |egislature beginning
Cctober 1, 2010, concerning the waiting period for conpetency
eval uati ons and conpetency restoration treatnment during the past state
fiscal year

The report shall include:

(1) The nunber of conpetency evaluation referrals received, grouped
by state hospital catchnent;

(2) The average waiting period for conpetency evaluations,
presented on a nonthly basis, and grouped by state hospital catchnent.
The departnent shall separate conpetency evaluations which occur
entirely in a jail or detention center from other conpetency
evaluations. The waiting period neasured shall be fromthe tinme the
secretary receives the order for evaluation and other docunents
identified in RCW 10.77.060(1)(c) to the tinme of distribution of the
eval uation report;

(3) The average waiting period for conpetency evaluations,
presented on an annual basis, and item zed by county. The eval uations
shal | be separated and neasured as in subsection (2) of this section;

(4) The average waiting period for i npati ent conpet ency
restoration, presented on a nonthly basis, and grouped by state
hospital catchnment. The waiting period neasured shall be fromthe tinme
the secretary receives the restoration referral to the tine the
defendant is transported to the state hospital, but shall not include
any delay solely attributable to a failure by a jail or detention
center to provide information required by section 109(1) of this act;

(5) The nunber of conpetency restoration treatnment referrals
recei ved on an annual basis, grouped by state hospital catchnment. This
information shall be separated into nonfelony referrals, first ninety-
day felony referrals, second ninety-day felony referrals, and final one
hundred ei ghty-day felony referrals. The report shall include average
| ength of stay information and the percentage of successful outcones at
each stage;

(6) The nunber of hearings held pursuant to section 109(2) of this
act during the reporting period, grouped by state hospital catchnent;
and

(7) If the data indicates that the departnent has failed to conply
with the tine [imts prescribed by RCW 10.77.060(1)(d) and 10.77. 220,
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a description of a corrective action plan entered by the departnent to
bring the departnent into conpliance wth these sections.

The depart nent may include any additional information or
subgroupings in the report that it determ nes to be appropriate.

PART 11
TECHNI CAL CHANGES

Sec. 201. RCW10.77.163 and 2008 ¢ 213 s 4 are each anmended to
read as foll ows:

(1) Before a person commtted under this chapter is permtted
tenporarily to leave a treatnent facility for any period of tine
W t hout constant acconpani nent by facility staff, the superintendent,
pr of essi onal person in charge of a treatnent facility, or his or her
pr of essi onal designee shall in witing notify the prosecuting attorney
of any county to which the person is released and the prosecuting
attorney of the county in which the crimnal charges against the
commtted person were dismssed, of the decision conditionally to
rel ease the person. The notice shall be provided at |east forty-five
days before the anticipated rel ease and shall describe the conditions
under which the release is to occur.

(2) In addition to the notice required by subsection (1) of this
section, the superintendent of each state institution designated for
the custody, care, and treatnent of persons commtted under this
chapter shall notify appropriate | aw enforcenent agencies through the
state patrol conmunications network of the furloughs of persons
committed wunder RCW ((406-—+77-0686)) 10.77.084(1)(c) or 10.77.110.
Notification shall be nmade at least thirty days before the furl ough

and shall include the name of the person, the place to which the person
has perm ssion to go, and the dates and tines during which the person
wi |l be on furl ough.

(3) Upon receiving notice that a person commtted under this
chapter is being tenporarily released under subsection (1) of this
section, the prosecuting attorney may seek a tenporary restraining
order to prevent the release of the person on the grounds that the
person is dangerous to self or others.

(4) The notice requirenents contained in this section shall not
apply to energency nedi cal furloughs.
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(5) The existence of the notice requirenents contained in this
section shall not require any extension of the release date in the
event the rel ease plan changes after notification.

(6) The notice provisions of this section are in addition to those
provi ded in RCW10. 77. 205.

Sec. 202. RCW71.05.280 and 2008 ¢ 213 s 6 are each anended to
read as foll ows:

At the expiration of the fourteen-day period of intensive
treatnment, a person may be confined for further treatnment pursuant to
RCW 71. 05. 320 i f:

(1) Such person after having been taken into custody for eval uation
and treatnent has threatened, attenpted, or inflicted: (a) Physica
harm upon the person of another or hinself or herself, or substantial
damage upon the property of another, and (b) as a result of nental
di sorder presents a likelihood of serious harm or

(2) Such person was taken into custody as a result of conduct in
whi ch he or she attenpted or inflicted physical harm upon t he person of
another or hinself or herself, or substantial danage upon the property
of others, and continues to present, as a result of nental disorder, a
i keli hood of serious harm or

(3) Such person has been determ ned to be inconpetent and cri m nal
charges have been dismssed pursuant to RCW ((36—++~086(4)))
10.77.084(1)(c), and has conmmtted acts constituting a felony, and as
a result of a nental disorder, presents a substantial |ikelihood of
repeating simlar acts. In any proceedi ng pursuant to this subsection
it shall not be necessary to show intent, willful ness, or state of m nd
as an elenment of the crine; or

(4) Such person is gravely disabl ed.

Sec. 203. RCW71.05.290 and 2008 ¢ 213 s 7 are each anended to
read as foll ows:

(1) At any tine during a person's fourteen day intensive treatnent
period, the professional person in charge of a treatnent facility or
his or her professional designee or the designated nental health
professional may petition the superior court for an order requiring
such person to wundergo an additional period of treatnent. Such
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petition nust be based on one or nore of the grounds set forth in RCW
71. 05. 280.

(2) The petition shall summarize the facts which support the need
for further confinenent and shall be supported by affidavits signed by
two exam ni ng physicians, or by one exam ni ng physician and exam ni ng
mental health professional. The affidavits shall describe in detai
t he behavior of the detained person which supports the petition and
shall explain what, if any, less restrictive treatnents which are
alternatives to detention are available to such person, and shall state
the willingness of the affiant to testify to such facts in subsequent
judicial proceedi ngs under this chapter.

(3) If a person has been determ ned to be inconpetent pursuant to
RCW ((36—#+086{4))) 10.77.084(1)(c), then the professional person in
charge of the treatnent facility or his or her professional designee or
t he designated nental health professional may directly file a petition
for one hundred eighty day treatnment under RCW 71.05.280(3). No
petition for initial detention or fourteen day detention is required
before such a petition may be fil ed.

Sec. 204. RCW71.05.300 and 2008 ¢ 213 s 8 are each anmended to
read as foll ows:

(1) The petition for ninety day treatnent shall be filed with the
clerk of the superior court at |east three days before expiration of
the fourteen-day period of intensive treatnent. At the tine of filing
such petition, the clerk shall set a tinme for the person to cone before
the court on the next judicial day after the day of filing unless such
appearance is waived by the person's attorney, and the clerk shal
notify the designated nental health professional. The desi gnated
mental health professional shall imrediately notify the person
detained, his or her attorney, if any, and his or her guardian or
conservator, if any, the prosecuting attorney, and the regional support
network adm nistrator, and provide a copy of the petition to such
persons as soon as possible. The regional suppor t net wor k
adm ni strator or designee may review the petition and may appear and
testify at the full hearing on the petition.

(2) At the tine set for appearance the detained person shall be
brought before the court, unless such appearance has been waived and
the court shall advise himor her of his or her right to be represented
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by an attorney and of his or her right to a jury trial. If the
detai ned person is not represented by an attorney, or is indigent or is
unwilling to retain an attorney, the court shall imredi ately appoint an
attorney to represent him or her. The court shall, if requested,
appoint a reasonably available |icensed physician, psychologist, or
psychi atrist, designated by the detai ned person to exam ne and testify
on behal f of the detained person.

(3) The court may, if requested, al so appoint a professional person
as defined in RCW 71.05.020 to seek less restrictive alternative
courses of treatnment and to testify on behalf of the detained person
In the case of a person with a devel opnental disability who has been
determined to be inconpetent pursuant to RCW ((36—++~086(4)))
10.77.084(1)(c), then the appointed professional person under this
section shall be a devel opnental disabilities professional.

(4) The court shall also set a date for a full hearing on the
petition as provided in RCW71. 05. 310.

Sec. 205. RCW71.05.320 and 2008 ¢ 213 s 9 are each anended to
read as foll ows:

(1) If the court or jury finds that grounds set forth in RCW
71. 05. 280 have been proven and that the best interests of the person or
others will not be served by a less restrictive treatnment which is an
alternative to detention, the court shall remand him or her to the
custody of the departnent or to a facility certified for ninety day
treatnment by the department for a further period of intensive treatnent
not to exceed ninety days fromthe date of judgnent: PROVIDED, That

(a) If the grounds set forth in RCW71.05.280(3) are the basis of
commtnent, then the period of treatnment may be up to but not exceed
one hundred eighty days from the date of judgnment in a facility
certified for one hundred eighty day treatnent by the departnent.

(b) If the commtted person has a devel opnental disability and has
been determ ned inconpetent pur suant to RCW ((36—+086(4)))
10.77.084(1)(c), and the best interests of the person or others wll
not be served by a less-restrictive treatnment which is an alternative
to detention, the court shall remand himor her to the custody of the
departnment or to a facility certified for one hundred eighty-day
treatnent by the departnment. Wen appropriate and subject to avail able
funds, treatnent and training of such persons nust be provided in a
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program specifically reserved for the treatnent and training of persons
wi th devel opnental disabilities. A person so conmtted shall receive
habilitation services pursuant to an individualized service plan
specifically developed to treat the behavior which was the subject of
the crimnal proceedings. The treatnment program shall be adm nistered
by devel opnent al disabilities professionals and others trained
specifically in the needs of persons with devel opnental disabilities.
The departnent may limt admssions to this specialized program in
order to ensure that expenditures for services do not exceed anounts
appropriated by the legislature and allocated by the departnment for
such servi ces. The departnent nmay establish adm ssion priorities in
the event that the nunber of eligible persons exceeds the limts set by
the departnent. An order for treatnent |less restrictive than
involuntary detention may include conditions, and if such conditions
are not adhered to, the designated nental health professional or
devel opnent al disabilities professional may  order the person
appr ehended under the terns and conditions of RCW71. 05. 340.

(2) If the court or jury finds that grounds set forth in RCW
71. 05. 280 have been proven, but finds that treatnent |less restrictive
than detention will be in the best interest of the person or others,
then the court shall remand hi mor her to the custody of the departnent
or to a facility certified for ninety day treatnent by the departnent
or to a less restrictive alternative for a further period of |ess
restrictive treatment not to exceed ninety days from the date of
judgnent: PROVIDED, That if the grounds set forth in RCW71.05. 280(3)
are the basis of commtnent, then the period of treatnent may be up to
but not exceed one hundred ei ghty days fromthe date of judgnent.

(3) The person shall be released frominvoluntary treatnent at the
expiration of the period of comm tnent inposed under subsection (1) or
(2) of this section unless the superintendent or professional person in
charge of the facility in which he or she is confined, or in the event
of a less restrictive alternative, the designated nental health
pr of essi onal or devel opnental disabilities professional, files a new
petition for involuntary treatnment on the grounds that the commtted
per son;

(a) During the current period of court ordered treatnment: (i) Has
threatened, attenpted, or inflicted physical harm upon the person of
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anot her, or substantial danmage upon the property of another, and (ii)
as a result of nental disorder or devel opnental disability presents a
i kelihood of serious harm or

(b) Was taken into custody as a result of conduct in which he or
she attenpted or inflicted serious physical harm upon the person of
anot her, and continues to present, as a result of nental disorder or
devel opnental disability a likelihood of serious harm or

(c) I's in custody pursuant to RCW 71.05.280(3) and as a result of
mental disorder or developnental disability presents a substantial
i kelihood of repeating simlar acts considering the charged cri m nal
behavior, life history, progress in treatnent, and the public safety;
or

(d) Continues to be gravely disabl ed.

If the conduct required to be proven in (b) and (c) of this
subsection was found by a judge or jury in a prior trial under this
chapter, it shall not be necessary to reprove that elenent. Such new
petition for involuntary treatnent shall be filed and heard in the
superior court of the county of the facility which is filing the new
petition for involuntary treatnent unless good cause is shown for a
change of venue. The cost of the proceedings shall be borne by the
state.

The hearing shall be held as provided in RCW71.05.310, and if the
court or jury finds that the grounds for additional confinenent as set
forth in this subsection are present, the court may order the commtted
person returned for an additional period of treatnment not to exceed one
hundred ei ghty days fromthe date of judgnent. At the end of the one
hundred ei ghty day period of conmtnent, the commtted person shall be
rel eased unless a petition for another one hundred ei ghty day period of
continued treatnent is filed and heard in the sane nanner as provided
in this subsection. Successive one hundred eighty day coonmtnents are
perm ssible on the sane grounds and pursuant to the sanme procedures as
the original one hundred ei ghty day comm t nent.

(4) No person commtted as provided in this section may be detai ned
unless a valid order of commtnent is in effect. No order of
commi t ment can exceed one hundred ei ghty days in | ength.

Sec. 206. RCW 71. 05. 425 and 2008 ¢ 213 s 10 are each anended to
read as foll ows:
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(1) (a) Except as provided in subsection (2) of this section, at the
earliest possible date, and in no event later than thirty days before
conditional release, final release, authorized |eave under RCW
71.05.325(2), or transfer to a facility other than a state nenta
hospital, the superintendent shall send witten notice of conditional
rel ease, release, authorized |eave, or transfer of a person conmmtted
under RCW71.05.280(3) or 71.05.320(3)(c) follow ng dism ssal of a sex,
violent, or felony harassnent offense pursuant to RCW ( (30—+~086(4)))
10.77.084(1)(c) to the foll ow ng:

(i) The chief of police of the city, if any, in which the person
will reside; and

(1i) The sheriff of the county in which the person wll reside.

(b) The same notice as required by (a) of this subsection shall be
sent to the followng, if such notice has been requested in witing
about a specific person commtted under RCW 71.05.280(3) or
71.05.320(3)(c) followng dismssal of a sex, violent, or felony
harassnment of fense pursuant to RCW ((36—#++~086{4))) 10.77.084(1)(c):

(i) The victimof the sex, violent, or felony harassnent offense
that was dism ssed pursuant to RCW ((36—++~086{(4))) 10.77.084(1)(c)
precedi ng comm t nent under RCW 71.05.280(3) or 71.05.320(3)(c) or the
victims next of kin if the crine was a hom ci de;

(i1) Any witnesses who testified against the person in any court
pr oceedi ngs; and

(ti1) Any person specified in witing by the prosecuting attorney.

I nformation regarding victins, next of kin, or witnesses requesting the
notice, information regardi ng any other person specified in witing by
the prosecuting attorney to receive the notice, and the notice are
confidential and shall not be available to the person conmtted under
this chapter.

(c) The thirty-day notice requirenents contained in this subsection
shall not apply to energency nedi cal transfers.

(d) The existence of the notice requirenents in this subsection
will not require any extension of the release date in the event the
rel ease plan changes after notification.

(2) If a person commtted under RCW 71. 05. 280(3) or 71.05.320(3)(c)
followng dismssal of a sex, violent, or felony harassnent offense
pursuant to RCW ((30-77086{(4))) 10.77.084(1)(c) -escapes, the
superintendent shall imediately notify, by the nost reasonable and
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expedi ent nmeans available, the chief of police of the city and the
sheriff of the county in which the person resided imrediately before
the person's arrest. |If previously requested, the superintendent shal
al so notify the witnesses and the victimof the sex, violent, or felony
harassnment of fense that was di sm ssed pursuant to RCW ((36—+~0B86(4)))
10.77.084(1)(c) preceding commtnent under RCW 71.05.280(3) or
71.05.320(3) or the victims next of kin if the crinme was a hom ci de.
In addition, the secretary shall also notify appropriate parties
pursuant to RCW 71.05.390(18). If the person is recaptured, the
superintendent shall send notice to the persons designated in this
subsection as soon as possible but in no event later than two working
days after the departnent |earns of such recapture.

(3) If the victim the victinms next of kin, or any witness is
under the age of sixteen, the notice required by this section shall be
sent to the parent or |egal guardian of the child.

(4) The superintendent shall send the notices required by this
chapter to the last address provided to the departnent by the
requesting party. The requesting party shall furnish the departnment
with a current address.

(5) For purposes of this section the following terns have the
fol | ow ng neani ngs:

(a) "Violent offense" neans a violent offense under RCW9. 94A. 030;

(b) "Sex offense" neans a sex of fense under RCW9. 94A. 030;

(c) "Next of kin" nmeans a person's spouse, parents, siblings, and
chil dren;

(d) "Felony harassnent offense"” neans a crine of harassnent as
defined in RCW9A. 46. 060 that is a felony.

Sec. 207. RCW71.09.025 and 2008 c 213 s 11 are each anmended to
read as foll ows:

(1)(a) When it appears that a person may neet the criteria of a
sexual |y violent predator as defined in RCW 71.09.020(16), the agency
with jurisdiction shall refer the person in witing to the prosecuting
attorney of the county where that person was charged, three nonths
prior to:

(1) The anticipated release fromtotal confinenent of a person who
has been convicted of a sexually violent offense;
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(1i) The anticipated release from total confinenent of a person
found to have coommtted a sexually violent offense as a juvenile;

(1i1) Release of a person who has been charged with a sexually
viol ent of fense and who has been determ ned to be i nconpetent to stand
trial pursuant to RCW ((36—+~086(4))) 10.77.084(1)(c); or

(1v) Release of a person who has been found not guilty by reason of
insanity of a sexually violent offense pursuant to RCW10.77.020(3).

(b) The agency shall provide the prosecutor with all relevant
information including but not limted to the follow ng i nformation:

(i) A conplete copy of the institutional records conpiled by the
departnment of corrections relating to the person, and any such out - of -
state departnent of corrections' records, if avail able;

(i1) A conplete copy, if applicable, of any file conpiled by the
i ndeterm nate sentence review board relating to the person;

(iii) Al records relating to the psychological or psychiatric
eval uation and/or treatnent of the person;

(iv) A current record of all prior arrests and convictions, and
full police case reports relating to those arrests and convictions; and

(v) A current nental health evaluation or nental health records
revi ew.

(2) This section applies to acts commtted before, on, or after
March 26, 1992.

(3) The agency, its enployees, and officials shall be inmune from
l[iability for any good-faith conduct under this section.

(4) As used in this section, "agency with jurisdiction" neans that
agency with the authority to direct the rel ease of a person serving a
sentence or term of confinenment and includes the departnent of
corrections, the indetermnate sentence review board, and the
departnment of social and health services.

Sec. 208. RCW71.09.030 and 2008 c 213 s 12 are each anended to
read as foll ows:

When it appears that: (1) A person who at any tine previously has
been convicted of a sexually violent offense is about to be rel eased
fromtotal confinenent on, before, or after July 1, 1990; (2) a person
found to have conmtted a sexually violent offense as a juvenile is
about to be released fromtotal confinement on, before, or after July
1, 1990; (3) a person who has been charged with a sexually violent
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of fense and who has been determ ned to be i nconpetent to stand trial is
about to be rel eased, or has been rel eased on, before, or after July 1,
1990, pursuant to RCW ((36—++086(4))) 10.77.084(1)(c); (4) a person
who has been found not guilty by reason of insanity of a sexually
violent offense is about to be released, or has been released on,
before, or after July 1, 1990, pursuant to RCW10.77.020(3), 10.77.110
(1) or (3), or 10.77.150; or (5) a person who at any tine previously
has been convicted of a sexually violent offense and has since been
rel eased fromtotal confinement and has coommtted a recent overt act;
and it appears that the person may be a sexually violent predator, the
prosecuting attorney of the county where the person was convicted or
charged or the attorney general if requested by the prosecuting
attorney may file a petition alleging that the person is a "sexually
violent predator”™ and stating sufficient facts to support such
al | egati on.

Sec. 209. RCW71.09.060 and 2008 c 213 s 13 are each anended to
read as foll ows:

(1) The court or jury shall determ ne whether, beyond a reasonable
doubt, the person is a sexually violent predator. In determ ning
whet her or not the person would be likely to engage in predatory acts
of sexual violence if not confined in a secure facility, the fact
finder may consider only placenent conditions and voluntary treatnent
options that would exist for the person if unconditionally rel eased
from detention on the sexually violent predator petition. The
community protection programunder RCW71A 12.230 may not be consi dered
as a placenent condition or treatnent option available to the person if
unconditionally released from detention on a sexually violent predator
petition. Wen the determnation is made by a jury, the verdict nust
be unani nous.

|f, on the date that the petition is filed, the person was |iving
in the community after release fromcustody, the state nust al so prove
beyond a reasonabl e doubt that the person had conmtted a recent overt
act. |If the state alleges that the prior sexually violent offense that
fornms the basis for the petition for conmtnent was an act that was
sexual ly notivated as provided in RCW 71. 09. 020(15)(c), the state nust
prove beyond a reasonabl e doubt that the alleged sexually violent act
was sexual ly notivated as defined i n RCW 9. 94A. 030.
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If the court or jury determnes that the person is a sexually
vi ol ent predator, the person shall be conmtted to the custody of the
departnment of social and health services for placenent in a secure
facility operated by the departnent of social and health services for
control, care, and treatnent until such tinme as: (a) The person's
condition has so changed that the person no | onger neets the definition
of a sexually violent predator; or (b) conditional release to a |less
restrictive alternative as set forth in RCW71.09.092 is in the best
interest of the person and conditions can be inposed that would
adequately protect the community.

If the court or unaninous jury decides that the state has not net
its burden of proving that the person is a sexually violent predator,
the court shall direct the person's rel ease.

If the jury is unable to reach a unani nous verdict, the court shal
declare a mstrial and set aretrial wthin forty-five days of the date
of the mstrial unless the prosecuting agency earlier noves to dismss
the petition. The retrial may be continued upon the request of either
party acconpani ed by a showi ng of good cause, or by the court on its
own notion in the due admnistration of justice provided that the
respondent will not be substantially prejudiced. In no event may the
person be released fromconfinenment prior to retrial or dismssal of
t he case.

(2) If the person charged with a sexually violent offense has been
found i nconpetent to stand trial, and is about to ((fbe})) be or has
been rel eased pursuant to RCW((36—+~086{4))) 10.77.084(1)(c), and his
or her commtnent is sought pursuant to subsection (1) of this section,
the court shall first hear evidence and determ ne whether the person
did commt the act or acts charged if the court did not enter a finding
prior to dismssal under RCW ((36—++0686{4))) 10.77.084(1)(c) that the
person conmmtted the act or acts charged. The hearing on this issue

must conply with all the procedures specified in this section. I n
addition, the rules of evidence applicable in crimnal cases shal
apply, and all constitutional rights available to defendants at

crimnal trials, other than the right not to be tried while
i nconpetent, shall apply. After hearing evidence on this issue, the
court shall make specific findings on whether the person did conmt the
act or acts charged, the extent to which the person's inconpetence or
devel opnmental disability affected the outconme of the hearing, including
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its effect on the person's ability to consult with and assi st counsel
and to testify on his or her own behalf, the extent to which the
evi dence coul d be reconstructed w thout the assistance of the person,
and the strength of the prosecution's case. |If, after the concl usion
of the hearing on this issue, the court finds, beyond a reasonable
doubt, that the person did commt the act or acts charged, it shal
enter a final order, appeal able by the person, on that issue, and nay
proceed to consi der whether the person should be commtted pursuant to
this section.

(3) The state shall conply with RCW 10.77.220 while confining the
person pursuant to this <chapter, except that during all court
proceedi ngs the person shall be detained in a secure facility. The
departnment shall not place the person, even tenporarily, ina facility
on the grounds of any state nental facility or regional habilitation
center because these institutions are insufficiently secure for this
popul ati on.

(4) A court has jurisdiction to order a less restrictive
alternative placenent only after a hearing ordered pursuant to RCW
71.09.090 followng initial comm tnent under this section and in accord
with the provisions of this chapter.

PART 111
M SCELLANEQUS

NEW SECTION. Sec. 301. Part headings used in this act are not any
part of the | aw

~-- END ---
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