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HOUSE BI LL 1281

Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Representatives Hurst, Pearson, Appleton, O Brien, Goodnan,
Orcutt, Mrrell, Onsby, Sinpson, and O wall

Read first tine 01/16/09. Referred to Comm ttee on Human Servi ces.

AN ACT Relating to the rights of victins, survivors, and w t nesses
of crimes to be heard before the indeterm nate sentence review board
and clenency and pardons board; anmending RCW 9.95.420, 9.95.420,
9.94A.885, and 7.69.030; adding a new section to chapter 7.69 RCW
provi ding an effective date; and providing an expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. A new section is added to chapter 7.69 RCW
to read as foll ows:

(1) The legislature recognizes the significant concerns that many
victims, survivors of victins, and wtnesses of crinmes have when
of fenders are considered for postsentence release from confinenent.
Therefore, it is the intent of the |legislature to ensure that victims,
survivors of wvictins, and wtnesses of crinmes are afforded the
opportunity to nmake a statenment that will be considered prior to the
granting of postsentence release from confinement for any offender
under the jurisdiction of the indeterm nate sentence review board or
its successor, or by the governor regarding an application for pardon
or conmutation of sentence.
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(2) Victinms, survivors of victins, and wi tnesses of crinmes have the
follow ng rights:

(a) Wth respect to victins, survivors of victinms, and w tnesses of
crimes, to present a statenent to the indeterm nate sentence review
board or its successor, in person or by representation, via audio or
vi deotape or other electronic neans, or in witing, prior to the
granting of parole or community custody rel ease for any offender under
the board' s jurisdiction.

(b) Wth respect to victins and survivors of victins, to present a
statenment to the clenency and pardons board in person, via audio or
vi deotape or other electronic neans, or in witing, at any hearing
conducted regarding an application for pardon or comutation of
sent ence.

Sec. 2. RCW9.95.420 and 2007 ¢ 363 s 2 are each anended to read
as follows:

(1)(a) Except as provided in (c) of this subsection, before the
expiration of the mnimumterm as part of the end of sentence review
process under RCW 72.09.340, 72.09.345, and where appropriate,
72.09.370, the departnment shall conduct, and the offender shal
participate in, an examnation of the offender, incorporating
met hodol ogies that are recognized by experts in the prediction of
sexual dangerousness, and including a prediction of the probability
that the offender will engage in sex offenses if rel eased.

(b) The board nmay <contract for an additional, independent
exam nation, subject to the standards in this section.

(c) If at the tinme the sentence is inposed by the superior court
the offender's mninmum term has expired or will expire within one
hundred twenty days of the sentencing hearing, the departnent shall
conduct, within ninety days of the offender's arrival at a departnent
of corrections facility, and the offender shall participate in, an
exam nation of the offender, incorporating nethodologies that are
recogni zed by experts in the prediction of sexual dangerousness, and
including a prediction of the probability that the offender will engage
in sex offenses if rel eased.

(2) The board shall inpose the conditions and instructions provided
for in RCW 9.94A 720. The board shall consider the departnent's
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recommendations and nmay inpose conditions in addition to those
recommended by the departnent. The board may inpose or nodify
conditions of community custody follow ng notice to the of fender.

(3)(a) Except as provided in (b) of this subsection, no |ater than
ni nety days before expiration of the mninmumterm but after the board
receives the results fromthe end of sentence review process and the
recommendations for additional or nodified conditions of community
custody from the departnent, the board shall conduct a hearing to
determ ne whether it is nore likely than not that the offender wll
engage in sex offenses if released on conditions to be set by the
board. The board may consider an offender's failure to participate in
an evaluation under subsection (1) of this section in determning
whet her to rel ease the offender. The board shall order the offender
rel eased, under such affirmative and other conditions as the board
determ nes appropriate, unless the board determ nes by a preponderance
of the evidence that, despite such conditions, it is nore |likely than
not that the offender will commt sex offenses if released. If the
board does not order the offender rel eased, the board shall establish
a newmninumtermas provided in RCW9. 95. 011.

(b) If at the tinme the offender’'s mnimumtermhas expired or wll
expire within one hundred twenty days of the offender's arrival at a
departnment of correction's facility, then no |ater than one hundred
twenty days after the offender's arrival at a departnment of corrections
facility, but after the board receives the results from the end of
sentence review process and the recommendations for additional or
nodi fied conditions of comunity custody fromthe departnent, the board
shal |l conduct a hearing to determ ne whether it is nore |likely than not
that the offender will engage in sex offenses if rel eased on conditions
to be set by the board. The board may consider an offender's failure
to participate in an eval uati on under subsection (1) of this section in
determ ning whether to rel ease the offender. The board shall order the
of fender rel eased, under such affirmative and other conditions as the
board determ nes appropriate, unless the board determnes by a
preponderance of the evidence that, despite such conditions, it is nore
likely than not that the offender will commt sex offenses if rel eased.
|f the board does not order the offender released, the board shall
establish a newmnimumtermas provided in RCW9. 95. 011.
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(4) I'n a hearing conducted under subsection (3) of this section
the board shall|l provide opportunities for the victins of any crines for
which the offender has been convicted to present ((eral——videor
wH-ttenr—eor—tn-person—testionytotheboard)) statenents as set forth
in section_ 1 of this_act. The procedures for victiminput shall be
devel oped by rule. To facilitate wvictim involvenent, county
prosecutor's offices shall ensure that any victiminpact statenents and
known contact information for victins of record are forwarded as part
of the judgnent and sentence.

Sec. 3. RCW9.95.420 and 2008 c 231 s 44 are each anended to read
as follows:

(1)(a) Except as provided in (c) of this subsection, before the
expiration of the mninmumterm as part of the end of sentence review
process under RCW 72.09.340, 72.09.345, and where appropriate,
72.09.370, the departnent shall conduct, and the offender shal
participate in, an examnation of the offender, incorporating
met hodol ogies that are recognized by experts in the prediction of
sexual dangerousness, and including a prediction of the probability
that the offender will engage in sex offenses if rel eased.

(b) The board nmay contract for an additional, independent
exam nation, subject to the standards in this section.

(c) If at the tinme the sentence is inposed by the superior court
the offender's mninmum term has expired or will expire within one
hundred twenty days of the sentencing hearing, the departnent shall
conduct, within ninety days of the offender's arrival at a departnent
of corrections facility, and the offender shall participate in, an
exam nation of the offender, incorporating nethodologies that are
recogni zed by experts in the prediction of sexual dangerousness, and
including a prediction of the probability that the offender will engage
in sex offenses if rel eased.

(2) The board shall inpose the conditions and instructions provided
for in RCW 9.94A 704. The board shall consider the departnent's
recommendations and may inpose conditions in addition to those
recommended by the departnent. The board may inpose or nodify
condi tions of community custody follow ng notice to the of fender.

(3)(a) Except as provided in (b) of this subsection, no |later than
ninety days before expiration of the mninumterm but after the board
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receives the results fromthe end of sentence review process and the
recommendations for additional or nodified conditions of community
custody from the departnent, the board shall conduct a hearing to
determ ne whether it is nore likely than not that the offender wll
engage in sex offenses if released on conditions to be set by the
board. The board may consider an offender's failure to participate in
an evaluation under subsection (1) of this section in determning
whether to rel ease the offender. The board shall order the offender
rel eased, under such affirmative and other conditions as the board
determ nes appropriate, unless the board determ nes by a preponderance
of the evidence that, despite such conditions, it is nore |likely than
not that the offender will commt sex offenses if released. |If the
board does not order the offender rel eased, the board shall establish
a newmninumtermas provided in RCW9. 95. 011.

(b) If at the tinme the offender's mnimumtermhas expired or wll
expire within one hundred twenty days of the offender's arrival at a
departnment of correction's facility, then no |later than one hundred
twenty days after the offender's arrival at a departnent of corrections
facility, but after the board receives the results from the end of
sentence review process and the recomendations for additional or
nodi fied conditions of comunity custody fromthe departnent, the board
shall conduct a hearing to determ ne whether it is nore likely than not
that the offender will engage in sex offenses if rel eased on conditions
to be set by the board. The board may consider an offender's failure
to participate in an eval uati on under subsection (1) of this sectionin
determ ning whether to rel ease the offender. The board shall order the
of fender rel eased, under such affirmative and other conditions as the
board determ nes appropriate, unless the board determnes by a
preponderance of the evidence that, despite such conditions, it is nore
likely than not that the offender will commt sex offenses if rel eased.
|f the board does not order the offender released, the board shall
establish a newmnimumtermas provided in RCW9. 95. 011.

(4) I'n a hearing conducted under subsection (3) of this section
the board shall|l provide opportunities for the victins of any crines for
which the offender has been convicted to present ((eral——videor
wH-ttenr—eor—tn-person—testionrytotheboard)) statenents as set forth
in section_ 1 of this_act. The procedures for victiminput shall be
devel oped by rule. To facilitate wvictim involvenent, county
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prosecutor's offices shall ensure that any victiminpact statenents and
known contact information for victins of record are forwarded as part
of the judgnent and sentence.

Sec. 4. RCW9.94A 885 and 1999 ¢ 323 s 3 are each anended to read
as follows:

(1) The clenency and pardons board shall receive petitions from
i ndi viduals, organizations, and the departnent for review and
commut ati on of sentences and pardoning of offenders in extraordinary
cases, and shall make recomendati ons thereon to the governor.

(2) The board shall receive petitions from individuals or
organi zations for the restoration of civil rights | ost by operation of
state law as a result of convictions for federal offenses or out-of-
state felonies. The board may issue certificates of restoration
limted to the elective rights to vote and to engage in politica
office. Any certifications granted by the board nust be filed wth the
secretary of state to be effective. In all other cases, the board
shal | make recomendati ons to the governor.

(3) The board shall not recomend that the governor grant clenency
under subsection (1) of this section until a public hearing has been
hel d on the petition. The prosecuting attorney of the county where the
conviction was obtained shall be notified at |least thirty days prior to
t he schedul ed hearing that a petition has been filed and the date and
pl ace at which the hearing on the petition will be held. The board may
wai ve the thirty-day notice requirenent in cases where it determ nes
that waiver is necessary to permt tinely action on the petition. A
copy of the petition shall be sent to the prosecuting attorney. The
prosecuting attorney shall make reasonable efforts to notify victins,
survivors of victinms, wtnesses, and the |aw enforcenent agency or
agenci es that conducted the investigation, of the date and pl ace of the
heari ng. Information regarding victins, survivors of victins, or
Wi tnesses receiving this notice are confidential and shall not be
available to the offender. The board shall consider ((wittenr—oral
atth-6— —or — virdeotaped — statenents —regarding — the — petitton —recetved—
personatty—or —hby —representatton— —FHom—the —ndividual s —who —recetve
notece—pursuant—tothis—seetion)) statenents presented as set forth in

section_1 of this act. This subsection is intended solely for the

HB 1281. SL p. 6
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gui dance of the board. Nothing in this section is intended or may be
relied upon to create a right or benefit, substantive or procedural
enforceabl e at | aw by any person.

Sec. 5. RCW7.69.030 and 2008 c 286 s 16 are each anended to read
as follows:

There shall be a reasonable effort made to ensure that victins,
survivors of victins, and wtnesses of crimes have the follow ng
rights, which apply to any crimnal court and/or juvenile court
pr oceedi ng:

(1) Wth respect to victins of violent or sex crines, to receive,
at the tinme of reporting the crinme to law enforcenent officials, a
witten statenent of the rights of crine victins as provided in this
chapter. The witten statenment shall include the nane, address, and
t el ephone nunber of a county or local crime victimw tness program if
such a crinme victimw tness programexists in the county;

(2) To be informed by local |aw enforcenent agencies or the
prosecuting attorney of the final disposition of the case in which the
victim survivor, or witness is involved,

(3) To be notified by the party who issued the subpoena that a
court proceeding to which they have been subpoenaed will not occur as
schedul ed, in order to save the person an unnecessary trip to court;

(4) To receive protection fromharmand threats of harm ari sing out
of cooperation with | aw enforcenent and prosecution efforts, and to be
provided with information as to the | evel of protection avail abl e;

(5) To be informed of the procedure to be followed to apply for and
receive any witness fees to which they are entitled;

(6) To be provided, whenever practical, a secure waiting area
during court proceedings that does not require them to be in close
proximty to defendants and famlies or friends of defendants;

(7) To have any stolen or other personal property expeditiously
returned by |law enforcenent agencies or the superior court when no
| onger needed as evidence. Wen feasible, all such property, except
weapons, currency, contraband, property subject to evidentiary
anal ysis, and property of which ownership is disputed, shall be
phot ogr aphed and returned to the owner within ten days of being taken;

(8) To be provided with appropriate enpl oyer intercession services
to ensure that enployers of wvictinms, survivors of victinms, and

p. 7 HB 1281. SL
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W tnesses of crine will cooperate with the crimnal justice process in
order to mnimze an enployee's loss of pay and other benefits
resulting fromcourt appearance;

(9) To access to immediate nedical assistance and not to be
det ai ned for an unreasonable |length of tine by a |l aw enforcenent agency
bef ore having such assistance adm ni stered. However, an enpl oyee of
the | aw enforcenent agency may, if necessary, acconpany the person to
a nedical facility to question the person about the crimnal incident
if the questioning does not hinder the admnistration of nedical
assi stance. Victins of donestic violence, sexual assault, or stalking,
as defined in RCW 49.76.020, shall be notified of their right to
reasonabl e | eave fromenpl oynent under chapter 49.76 RCW

(10) Wth respect to victins of violent and sex crinmes, to have a
crime victimadvocate froma crine victin w tness program or any ot her
support person of the victim s choosing, present at any prosecutori al
or defense interviews with the victim and at any judicial proceedings
related to crimnal acts conmtted against the victim This subsection
applies if practical and if the presence of the crinme victim advocate
or support person does not cause any unnecessary delay in the
i nvestigation or prosecution of the case. The role of the crime victim
advocate is to provide enotional support to the crinme victim

(11) Wth respect to victins and survivors of victinms, to be
physically present in court during trial, or if subpoenaed to testify,
to be schedul ed as early as practical in the proceedings in order to be
physically present during trial after testifying and not to be excl uded
sol el y because they have testified;

(12) Wth respect to victins and survivors of victinms, to be
informed by the prosecuting attorney of the date, time, and place of
the trial and of the sentencing hearing for felony convictions upon
request by a victimor survivor;

(13) To submt a victiminpact statenent or report to the court,
wth the assistance of the prosecuting attorney if requested, which
shall be included in all presentence reports and permanently i ncl uded
in the files and records acconpanying the offender commtted to the
custody of a state agency or institution;

(14) Wth respect to victins and survivors of victins, to present
a statenment personally or by representation, at the sentencing hearing
for felony convictions; and

HB 1281. SL p. 8
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(15) Wth respect to victinms and survivors of victins, to entry of
an order of restitution by the court in all felony cases, even when the
of f ender IS sent enced to confi nement, unl ess extraordi nary
ci rcunst ances exi st which make restitution i nappropriate in the court's
j udgnent ((+—and

16} Wit o I .  vietin
a—staterent—in—person-—via—audi-o —or—vi-deotape——+Ha—witihrg—er—by
representati-on—at—any—heart-hg—econducted regarding—an—appH-cation—+for
pardon or- comyut ation of sentence)).

NEW SECTION. Sec. 6. Section 2 of this act expires August 1,
20009.

NEW SECTION. Sec. 7. Section 3 of this act takes effect August 1,
2009.

Passed by the House February 27, 20009.

Passed by the Senate April 7, 2009.

Approved by the Governor April 20, 2009.

Filed in Ofice of Secretary of State April 20, 20009.
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