No. 118. An act relating to amending perpetual conservation easements.

(S.179)
It is hereby enacted by the General Assembly of the State of Vermont:
Sec. 1. 10 V.SA. § 302 is amended to read:
§302. POLICY, FINDINGS, AND PURPOSE
(@) Thedual goals of creating affordable housing for Vermonters, and

conserving and protecting Vermont’ s agricultural land, forestland, historic

properties, important natural areas, and recreational lands are of primary
importance to the economic vitality and quality of life of the state.

(b) Inthe best interests of al of its citizens and in order to improve the
quality of life for Vermonters and to maintain for the benefit of future
generations the essential characteristics of the Vermont countryside, and to

support farm, forest, and related enterprises, Vermont should encourage and

assist in creating affordable housing and in preserving the state’s agricultural

land, forestland, historic properties, important natural areas and recreational

lands, and in keeping conserved agricultural land in production and affordable

for future generations of farmers.

(o) Itisthe purpose of this chapter to create the Vermont housing and
conservation trust fund to be administered by the Vermont housing and
conservation board to further the policies established by subsections (a) and (b)

of this section.
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Sec. 2. 10 V.SA. § 6301 isamended to read:
§6301. PURPOSE

It isthe purpose of this chapter to encourage and assist the maintenance of
the present uses of Vermont’s agricultural, forest, and other undevel oped land
and to prevent the accelerated residential and commercial development thereof;
to preserve and to enhance Vermont’ s scenic natural resources; to strengthen
the base of the recreation industry and to increase employment, income,
business, and investment; and to enable the citizens of Vermont to plan its
orderly growth in the face of increasing development pressures in the interests

of the public health, safety, and welfare; and to encourage the use of

conservation and preservation tools to support farm, forest, and related

enterprises, thereby strengthening Vermont’ s economy to improve the quality

of lifefor Vermonters, and to maintain the historic settlement pattern of

compact village and urban centers separated by rural countryside.

Sec. 3. 10 V.S A. § 6307 isamended to read:
§6307. ENFORCEMENT

(@) Injunction. In any case where rights and interestsin real property are
held by amunicipality, state agency, or qualified organization under the
authority of this chapter, the legislative body of the municipality, the state
agency, or the qualified organization may institute injunction proceedingsto

enforce the rights of the municipality, state agency, or qualified organization,
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in accordance with the provisions of this chapter, and may take all other
proceedings as are available to an owner of real property under the laws of this
state to protect and conserveitsright or interest.

(b) Liquidated damages. Any contract or deed establishing or relating to
the sale or transfer of rights or interestsin real property under the authority of
this chapter may provide for specified liquidated damages, actual damages,
costs, and reasonable attorney feesin the event of aviolation of the rights of
the municipality, state agency, or qualified organization thereunder.

(c) Conservation rights. The holder of conservation rights and interests

may seek injunctive relief and damages against any person who damages the

holder’ srights and interests, irrespective of whether the owner of theland isa

party to the proceeding. This subsection shall not affect any right of the owner

of the land to join or intervene in any proceeding.

Sec. 4. 10 V.S.A. § 6308 is amended to read:

§ 6308. FERMHNATHON-OFRIGHTS RIGHTS IN PERPETUITY UNLESS

LIMITED
(a) If thelegidative body of amunicipality in the case of municipal rights
or interests, or a state agency, in the case of state-owned rights or interests,
finds that the retention of the rights or interests is no longer needed to carry out
the purposes of this chapter, the rights or interests may be released and

conveyed to the co-owner, to another public agency, to another party holding
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other rights or interestsin the land, or to athird party. Where the conveyance
isto a party other than another public agency or qualified organization, the

municipality or state agency shall receive adequate compensation from that

party for the conveyance of the rights or interests.

The conveyance of rights or interestsin real property less than fee smple

made under the authority of this chapter shall be perpetual, except if the

conveyanceis limited by its terms to a specific period.

Sec. 5. 10 V.SA. § 823 isamended to read:
§823. INTERESTSIN REAL PROPERTY

Conservation and preservation rights and interests shall be deemed to be
interestsin real property and shall run with theland. A document creating
such aright or interest shall be deemed to be a conveyance of real property and
shall be recorded under 27 V.S.A. chapter 5 of Fitle 27 Such aright or

interest shall be subject to the requirement of filing anotice of claim within the
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40- year period as provided in 27 V.S.A. 8 603. Such aright or interest shall

be enforceablein law or in equity. Any subsequent transfer, mortgage, lease,

or other conveyance of the real property or an interest in the real property shall

reference the grant of conservation rights and interests in the real property,

provided, however, that the failure to include areference to the grant shall not

affect the validity or enforceability of the conservation rights and interests.

Sec. 6. 27 V.S.A. § 604(a) isamended to read:

() This subchapter shall not bar or extinguish any of the following
interests, by reason of failure to file the notice provided for in section 605 of
thistitle:

-

(7) Any easement or interest in the nature of an easement, or any rights
appurtenant thereto granted, excepted or reserved by arecorded instrument
creating such easement or interest-Hetudingany-rightsferfuture- tse-exeept

» ¥ | I  Title 10

(8) Any conservation rights or interests created pursuant to 10 V.S.A.

chapter 155.
Sec. 7. 10 V.SA. 8§ 6303(a) is amended to read:

(@) Therightsand interestsin real property which may be acquired, used,
encumbered, and conveyed by a municipality, state agency, or qualified

organization shall include, but not be limited to, the following:
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* * %

(7) Optien Preemptive rights and options to purchase. The acquisition

of preemptive rights such as aright of first refusal or an option to purchase

land or rights and interests therein.
Sec. 8. [DELETED]
Sec. 9. WORKING GROUP ON CONSERVATION EASEMENTS

(a) Creation of working group. Thereis created a working group on

perpetual conservation easements to study the issues relating to the creation of

aformal and transparent public process for the amendment of perpetual

consarvation easements, the criteriafor approving such amendments, and the

entity most appropriate to review and approve such amendments.

(b) Membership. The conservation easements working group (the working

group) shall be composed of the following members:

(1) Thesecretary of agriculture, food and markets or designee.

(2) A representative of the Vermont housing and conservation board,

designated by the board.

(3) The commissioner of forests, parks and recreation or designee.

(4) One member of the legal staff in the Vermont office of the attorney

general, designated by the attorney general.

(5) A representative of Vermont Land Trust, designated by its board.

VT LEG 280364.1



No. 118 Page 7

(6) A representative of Upper Valey Land Trust, designated by its

board.

(7) A representative of the Vermont Federation of Sportsmen’s Clubs,

designated by its board.

(8) A representative of the Vermont Green Mountain Club, designated

by its board.

(9) A representative of the Vermont chapter of The Nature Conservancy,

designated by its director.

(10) A representative of aregional or local land trust in Vermont,

appointed by the governor.

(11) An attorney licensed in Vermont and practicing in or

knowl!edgeabl e about both federal tax law and real estate law, including land

conservation, appointed by the Vermont Bar Association.

(12) A representative from afarming organization who is

knowledgeable about agricultural conservation, appointed by the governor.

(13) A representative of the Vermont Association of Snow Travelers,

designated by its board:;

(14) A Vermont landowner owning land subject to a conservation

easement, appointed by the governor.

(15) A representative of the Vermont natural resources board, appointed

by the board.
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(16) A land surveyor licensed in Vermont, appointed by the Vermont

Society of Land Surveyors.

(c) Structure; decision-making. The working group shall elect achair from

its membership. The provisionsof 1 V.S.A. § 172 (joint authority to three or

more) shall apply to the meetings and decision-making of the working group.

(d) Issues. Theworking group shall:

(1) Investigate the options for approva of conservation easement

amendments contained in S.179 and H.553 of 2012, as introduced, and during

the course of consideration of those bills in the relevant standing committees of

the general assembly, including the following options:

(A) creating an easement amendment panel within the natural

resources board to provide administrative oversight and approval for the

amendment of conservation easements;

(B) requiring the housing and conservation board, in conjunction

with the agency of agriculture, food and markets, to provide administrative

oversight and approval for the amendment of conservation easement

amendments;

(C) requiring all quaified holders to individually run atransparent

public process for the approval of conservation easement amendments and to

issue awritten decision. Under this option, the working group should consider

whether the decision should be revocable or appealable, and if so, by whom:
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(D) requiring al qualified holders to get court approval for

amendments that may have a significant effect on the conservation values

protected by the easement.

(2) Investigate any other options for conservation easement amendment

approval that the working group believes are relevant.

(3) _Consider any other issues it identifies as relevant to the amendment

of perpetual conservation easements.

(4) Develop aproposal setting out a transparent process or processes for

the amendment of perpetual conservation easements held by land trusts, state

agencies, and other entities qualified to hold perpetual conservation easements

in Vermont.

(5) Develop proposed statutory provisions setting out criteria to be used

by an administrative body, a court, or an easement holder in approving

proposed amendments to perpetual conservation easements, which will ensure

that conservation values protected by easement are protected in perpetuity, and

that conservation easement holdersin Vermont are in compliance with

federa law.

(6) Study the issue and make recommendations as to whether

conservation rights and interests should be excluded from the requirements of

27 V.S.A. 8 603 concerning the re-recording of interestsin land within a

40-year period.
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(7)_Investigate whether thereis an existing online or other database

appropriate for the storage of information about conservation easements

alongside other information relevant to a specific property or parcel of land.

This database should be available to an individual completing atitle search.

(e) Report. On or before January 15, 2013, the working group shall submit

to the general assembly its findings, recommendations, and proposed statutory

revisions regarding the issues identified in subsection (d) of this section. This

report shall be distributed to the house and senate committees on agriculture

and on natural resources and energy.

(f) Assistance. For the purpose of its study of the issuesidentified in

subsection (d) of this section and the preparation of its recommendations

pursuant to subsection (e) of this section, the working group shall have the

administrative and technical assistance of the housing and conservation board.

(g) Mesetings. The member from the housing and conservation board shall

convene the first meeting of the working group no later than July 15, 2012.

(h) Appointments. Within 30 days of the effective date of this section,

each entity required to submit alist of names to the governor pursuant to

subsection (b) of this section shall make such submission. Within 60 days of

this section’ s effective date, the appointing or designating authority shall

appoint or designate each member of the working group under subsection (b)
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of this section and shall report the member so appointed or designated to the

housing and conservation board.

Sec. 10. EFFECTIVE DATES

(a) Sec. 9 of this act and this section shall take effect on passage.

(b) All remaining sections of this act shall take effect on July 1, 2012.

Approved: May 9, 2012
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