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S.179

Introduced by Senator Hartwell

Referred to Committee on Natural Resources and Energy

Date: January 3, 2012

Subject: Conservation and development; conservation easements;
modification

Statement of purpose: This bill proposes to amend the conservation easement

statutes to permit modification of perpetual conservation easements. The bill

establishes the criteriato be used to determine when an easement amendment

would be allowed, creates a process for making that determination, and vests

the holders of the easement with initial authority to make the determination.

Certain amendments and terminations are subject to review and approva by an

easement amendment panel created for this purpose within the Vermont

natural resources board.

An act relating to amending perpetual conservation easements

It is hereby enacted by the General Assembly of the State of Vermont:

0V.SA. 8302 isamended to read:
§302. POLICY, FIN ND PURPOSE
(8 Thedual goals of creating affordable or Vermonters, and

conserving and protecting Vermont’s agricultural land, historic prop
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assist in creating affoldable housing and in preserving the state’s agricultural

land, historic properties, Nportant natural areas and recreational lands, and in

keeping conserved agricultury land in production and affordable for future

generations of farmers.

(c) Itisthe purpose of this chaptex to create the Vermont housing and
conservation trust fund to be administereq by the Vermont housing and
conservation board to further the policies lished by subsections (a) and (b)
of this section.
Sec. 2. 10 V.SA. § 6301 is amended to read:
§6301. PURPOSE

It isthe purpose of this chapter to encourage and assist the maintenance of
the present uses of Vermont’s agricultural, forest, and other un
and to prevent the accelerated residential and commercial develop

to preserve and to enhance Vermont’s scenic natural resources; to str

the base of the recreation industry and to increase employment, income,

VT LEG 272915.2
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of thelyublic health, safety, and welfare; and to encourage the use of

conservatign and preservation tools to support farm, forest, and related

enterpri ses,}erebv strengthening V ermont’ s economy to improve the quality

of lifefor Vernb\(ers, and to maintain the historic settlement pattern of

compact village anh(ban centers separated by rural countryside.

Sec. 3. DESIGNATION

10 V.S.A. 88 63016309 &e designated as 10 V.S.A. chapter 155,

subchapter 1 to read:

Subchapter N\ General Provisions

Sec. 4. 10 V.SA. § 6301a (4)—(10) are agded to read:

(4) “Adjoining landowner” means a p&rson who owns land in fee

simple, if that land either:

(A) shares aproperty boundary with atrackof land where a proposed

easement amendment is located; or

(B) isadjacent to atract of land where a propo ent

amendment is located and the two properties are separated by only ariver,

stream, or public highway.

(5) “Amend” or “amendment” means a modification of an origing or

existing conservation easement, the substitution of a new easement for the

VT LEG 272915.2
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}existi ng easement.

) “Conservation right or interest” means aright or interest described in

section éQB of thistitle.

(7)_“Lardowner” means an owner of thefeeinterestin land that is

subject to conservtion rights or interests, as authorized by this chapter.

(8) “Panel” means the easement amendment pand of the natural

resources board establish&d by section 6323 of thistitle.

(9) “Person” isasdefifedin1V.S.A. § 128.

(10) “Quadlified hol der”}d “holder” are as defined in subsection 821(c)

of thistitle.

Sec. 5. 10 V.SA. § 6307 isamended to
§6307. ENFORCEMENT

(&) Injunction. In any case where rights and\aterestsin real property are
held by amunicipality, state agency, or qualified oryanization under the
authority of this chapter, the legislative body of the municipality, the state
agency, or the qualified organization may institute injunctiog proceedingsto
enforce the rights of the municipality, state agency, or qualifi
in accordance with the provisions of this chapter, and may take all

proceedings as are available to an owner of rea property under the |

state to protect and conserveitsright or interest.

VT LEG 272915.2
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the municipalRy, state agency, or qualified organization thereunder.

(c) Conservatign rights. The holder of conservation rights and interests

may seek injunctive relief and damages against any person who damages the

holder’ srights and interets, irrespective of whether the owner of theland is a

party to the proceeding.

Sec. 6. 10 V.SA. § 6308 is amehded to read:

§ 6308. RMHINATHON-OFRIGHYS RIGHTS IN PERPETUITY UNLESS

LIMITED

ala¥Va%ala Ea} aValala a MHA N N alidala a¥a aallla N ala
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The conveyance of ridRts or interestsin real property less than fee smple

made under the authority of\qis chapter shall be perpetual, except if the

conveyanceis limited by its te%sto aspecific period.

Sec. 7. 10 V.S.A. chapter 155, subchapter 2 is added to read:

Subchapter 2. Amendment or Terxination of Perpetual Conservation

Easement

§6321. PURPOSE

It is the purpose of this subchapter to set forth a process and establish the

criteriafor determining if an amendment of aconserv}vn easement may be

appropriate and authorized; and provide that in al casesin Which an

amendment would materially alter the terms of the origina e;ment, the

determination of the holder is reviewed and approved by an indepquent State

pand following public notice, disclosure of the circumstances and r s for

the amendment, and an opportunity for the public to comment.

VT LEG 272915.2
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\(a) Conservation rights and interests shall be amended or only in

acc%ence with this subchapter.

(b) If 20 easement holder is or becomes the owner in fee of property subject

to aconser\éwn easement, the easement shall continuein effect and shall not

be extinguished.

(c) Conservation Nghts and interests shall not be affected by any tax lien

filed or tax sale occurrin bseguent to the recording of the rights and interest

in the municipal land records\

§6323. EASEMENT AMENDMENT PANEL

(a) An easement amendment pan¥] is created as a third panel of the

Vermont natural resources board eﬂab&ed under section 6021 of thistitle.

The panel shall consist of the following m ers:

(1) Thechair of the natural resources boand.

(2) Two members of the land use panel of %natural resources board,

chosen by the governor, whose terms on this panel sh}\be contemporaneous

with their terms on the land use panel. Remaining land use\ypane members

shall serve as dternates to the easement amendment panel.

(3) One member, and an alternate, appointed by the governoNfrom alist

of no fewer than five candidates submitted by qualified organizations

defined in section 6301a of thistitle. The Vermont housing and conservatign

VT LEG 272915.2
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kmbers appointed under this section shall serve aterm of four years.

) One member and an alternate, appointed by the governor from alist

of five (%di dates submitted by the Vermont housing and conservation board.

Panel memgs appointed under this section shall serve for aterm of four

years.

(b) No person shaN be eligible for appointment to this panel if that person

has been employed as a shaff member of or consultant to or has served on the

governing board of aqual ik holder or the Vermont housing and conservation

board during the preceding 12 mnths.

(c) Other departments and aqe%ﬁs of state government shall cooperate

with the panel and make available to it dta, facilities, and personnel as may be

needed to assist the panel in carrying out itsWuties and functions.

(d) A pandl member shall not participate in 2articular matter before the

pand if he or sheisinterested in the event of the Ater, or isrelated to the

petitioner, if anatural person, within the fourth deqreé( consanguinity or

affinity, or if acorporation, to any officer, director, truste&r agent of the

corporation within the same degree.

(e) Members of the panel shall receive per diem pay and all n y and

actual expensesin accordance with 32 V.S.A. § 1010.

VT LEG 272915.2
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(1) The panel shall have the power, with respect to any matter within its

) Allow members of the public to enter upon lands of other

persons, at ti designated by the panel, for the purposes of inspecting and

investigating cc%&ti ons related to the matter before the panel.

(B) Enter upon lands for the purpose of conducting inspections,

i nvestigations, examinatins, tests, and site evaluations as it deems necessary

to verify information preseki in any matter within itsjurisdiction.

(C) Adopt rules of pr&dure and adopt substantive rules, in

accordance with the provisions of 3 W.S.A. chapter 25, that interpret and carry

out the provisions of this subchapter t&ertai n to easement modifications.

(D) Establish a schedule of filing to be paid by petitioners.

(2) The natural resources board may petithon the environmental court for

revocation of easement amendments issued under}gs chapter. Grounds for

revocation are:

(A) noncompliance with the pandl’ s decision or condition of the

pand’s decision under this subchapter;

(B) failureto disclose all relevant and material factsin th

application or during the review process;

(C) _misrepresentation of any relevant and material fact at any ti

\

VT LEG 272915.2
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WITHOUT ADMINISTRATIVE REVIEW

() \A Category 1 amendment is an amendment that has not more than ade

minimi skqative effect on the resource values protected by the easement. The

easement h%e( may approve a Category 1 amendment without notice to or

review by the attoxney general or the panel. Category 1 amendments are

limited to the followi

(1) Placing addi%qal land under the protection of the easement;

(2) Adding, expand%xor enhancing the easement’ s protection of

natural or cultural resources exé'\nq on the protected property;

(3) Including aright of first réiusal, an option to purchase at agricultural

value, or another right to acquire an ov%e(shi p interest in the property in the

future;

(4) Amending the easement to protect aress that were excluded from the

easement or to further restrict rights and uses that%e retained by the owner

under the existing easement;

(5) Correcting typographical or clerical errors withoutt altering the intent

of or uses permitted under the easement;

(6) Modernizing or clarifying the language of the easement Wjthout

changing the intent or uses permitted under the easement; or

VT LEG 272915.2
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single easement, provided that the merger does not: reduce the area covered

by the\easement; add new uses not already permitted under the existing

easemeé\or reduce the existing protections of the resource values on the

property.

(b) No other ent amendment shall be approved or permitted without

notice to and review By the attorney general and the panel, as set forth in

sections 63256331 of thistitle. In the event the holder or the owner of a

protected property seeks a&ordable document establishing that an

amendment satisfies the requi résents of aCategory 1 amendment, the holder

shall follow the procedures for aC;norv 2 amendment, as set forth in section

6325 of thistitle.

§6325. CATEGORY 2 AMENDMENTS; §RITERIA; REVIEW

(a) A Category 2 amendment is an amendmext which the holder reasonably

believes will have not more than a de minimis negative effect on the resource

values protected by the easement, but which does not cl®arly meet the

definition of a Category 1 amendment. A holder seeking t prove a

Category 2 amendment shall submit areguest for review to t%attornev

genera and the panel, together with a copy of the amendment, a&ri ption of

the protected property and easement, and an explanation of the purpo: d

effect of the amendment. The reqguest for review shall include the appli 'S

VT LEG 272915.2
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% if the applicant is not an individual, municipality, or state agency, a

statgent of its qualifications as a holder under subsection 821(c) of thistitle.

In additib\ the holder shall certify that the amendment:

(1) cleaxly servesthe publicinterest;

(2) is consistent with the conservation purpose and intent of the

easement;

(3) isconsistent w

the documented intent of the donor, grantor, and

al direct funding sources;

(4) does not result in privaie inurement or confer impermissible private

benefit under 26 U.S.C. § 501(c)(3):\end

(5) has anet beneficial or neutr%fect on the relevant conservation

values of the property protected by the origiNal easement. In determining the

net beneficial or neutral effect, the holder shalhonsi der the degree to which

the amendment will balance the stated goals and %oses of the easement and

shall take into consideration whether these goals and stposes areranked by

the terms of the easement.

(b) Within areasonable time of receipt of areguest for revi

of a

Category 2 amendment, the panel shall notify the holder that:

(1) no further review of the amendment is required;

VT LEG 272915.2



10

11

12

13

14

15

16

17

18

19

20

BILL ASINTRODUCED AND ASPASSED BY SENATE S.179
2012 Page 13 of 31

) the holder must seek the panel’s approval of the amendment as a

Category & amendment.

(c) In th&ent the panel determines that no further information or

approval is requirkd, the panel shall, upon the holder’s request, send a notice of

this determination in & recordable form to the holder.

8§ 6326. CATEGORY 3\\M ENDMENTS; PETITION

(a) In the event an amendment does not constitute a Category 1

amendment, or the holder has no\received a notice from the panel that no

further information or approval is refuired, as provided for in a Category 2

amendment, the holder shall not amen&n easement without first filing a

petition for approval and obtaining the app%val of the pandl for a Category 3

amendment in accordance with this section. 'I%\petition shall include a copy

of the existing easement and proposed amendmen}&map and description of

the protected property and easement, an explanation (A(ue purpose and effect

of the amendment, and the certification required by subsectdon 6325(a) of this

title. The petition also shall include the applicant’ s name, ad&s, and the

address of the applicant’s principal officein this state, and, if the applicant is

not a municipality or state agency, a statement of its qualifications as\ahol der

VT LEG 272915.2
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&i n accordance with the schedul e established by the panel.

(b)\If thereis more than one holder of the easement, all holders shall sign

the peti%q. If another person holds an executory interest that in effect allows

it to assumchhe ownership of the easement if the amendment is approved, that

person shall also\an the petition.

(c) The petitionershall send a copy of the petition to the Vermont attorney

general, the Vermont housing and conservation board, the agency of naturd

resources, the agency of agridulture, food and markets, and to the clerk of the

municipality and executive dir@évr of the regional planning commission of the

region in which the property islocatéd.

(d) In addition, if the easement was\)(st conveyed not more than 25 years

from the date of the petition, the petitione&all send a copy of the petition to

all persons who conveyed the conservation ent. The panel may waive

this requirement if the panel determines that the a%es cannot be

reasonably ascertained under the circumstances or that \dividual notification

is otherwise impracticable.

§6327. PUBLIC NOTICE; HEARING

(a) Upon receipt of apetition, the panel, at the expense of the patitioner,

shall publish anoticein at |east one area newspaper, reasonably calcul dted to

reach adjoining landowners to the parcel which is the subject of the petitio

VT LEG 272915.2
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éure of the petition. The notice shall set adate, time, and place for a

prorﬁed public hearing. The notice may also include a statement that the

panel may\waive the proposed public hearing, if no reguest for ahearingis

received bv%e pand within 15 days of the published notice. The panel shall

send copies of the\hearing notice to the town selectboard, planning

commission, and condervation commission, if any, of the town or townsin

which the affected prop islocated, aswell asto the regiona planning

commission. The pandl sh}\aend copies of the notice directly to adjoining

landowners unless it determi ne§hat the number of adjoining landownersis so

large that direct notification is not practicable.

(b) The panel shall conduct a publb\eari ng on the petition if it determines

that ahearing is necessary or if arequest for\a public hearing istimely filed.

§6328. PETITION; PROCESS; PUBLIC HEARING

(a) Any petition and any hearing on a petition fox amendment of an

easement shall not be considered a contested case untée V.S.A. chapter 25.

(b) At any hearing on a petition for amendment of an ent, all

members of the public may participate. There shall be no requi ent to

obtain party status, and a person need not have avested interest t&arti Cipate

in the hearing. Any person wishing to speak in support of or oppos ti\O\to the

VT LEG 272915.2
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(c)\I'he panedl shall have the authority to compel a petitioner to make

available Al relevant background documents pertaining to the easement and

the propose&mendment. Any person who believes that additional

information is nedded from the easement holder before or during the hearing

may direct areguest 1§ the panel, which may then require the petitioner to

produce the requested inf§rmation.

§6329. APPROVAL OF CATEGORY 3 AMENDMENT BY PANEL;

CRITERIA

(@) The panel shall consider all cixcumstances and information that may

reasonably bear upon the public inter&st\(w upholding or amending the

consarvation easement. These considerations shall include:

(1) Any material change in circumstancesthat has taken place since the

easement was conveyed. Changesin ci rcumstancé\nav include changesin

applicable laws or requlations, changes in the native l%a or fauna, the

devel opment of new technologies, the development of new ®gricultural and

forestry enterprises, and changes in community conditions and Weeds.

(2) An evaluation of whether the circumstances |eading totXe proposed

amendment were anticipated at the time the easement was conveyed.

VT LEG 272915.2
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changed circumstances.

\‘4) The certification reqguirements for Category 2 amendments listed in

subdiviéqs 6325(a)(1)—(4) of thistitle.

(b) The panel may approve an amendment if it finds, by clear and

convincing evi (ch, that the amendment:

(1) isclearly if\the public interest;

(2) is consistent with the purposes stated in section 6301 of thistitle;

(3) will not result in}\vate inurement or confer impermissible private

benefit under 26 U.S.C. 8§ 501(c)&3);

(4) will result in adeguate comYpensation to the holder, if the amendment

is atermination by a municipality or stat® agency; and

(5) meets one of the following goas:

(A) The amendment promotes or enhalces the conservation purposes

of the easement, even though it may be incons ste&dth astrict interpretation

of the terms of the easement;

(B) Enforcement of an easement term would resul\in significant

financial burdens to the easement holder or landowner and r;!{ inminima

conservation benefit to the public; or

VT LEG 272915.2
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gh it may allow the diminution of one or more conservation purposes on

thepkoertv protected by the origina easement.

(c) If the holder receives monetary compensation as aresult of an

amendment,\t\e pandl may require that the holder apply the compensation to

achieve a conservtion purpose similar to that stated in the easement.

§ 6330. DECISION QF THE PANEL

(a) Following the hé(nq, or after adetermination without a hearing, the

panel shall issue awritten d§isi on approving, approving with conditions, or

denying the amendment request and stating the reasons for the pandl’s

conclusions. The panel shall distr%(e its written decision to all persons listed

in subdivision (b)(1) of this section and\q any additional participantsin the

hearing.

(b)(1) Thefollowing persons may appeal the\decision of the panel to the

supreme court within 30 days of issuance:

(A) the easement holder;

(B) the current landowner;

(C) the affected town;

(D) state agencies that participated in the hearing;

(E) the attorney general; and

VT LEG 272915.2
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%market value, the original donor.

) The supreme court may reverse the panel’ s decision only if there has

been an se of discretion or clear error of law. The supreme court shall not

reverse thep§qel 's decision for harmless error.

(c) The panel’s decision shall not affect any right of a person or

organization that haswersonally or directly contributed to the holder’'s

acquisition of the easement to seek restitution of the contribution based upon

mi srepresentation or breach( contract on the part of the easement holder.

Such restitution shall be only f}‘he amount contributed or granted, and shall

not include interest, damages, attornéy fees, or other costs, unless the court

finds that the holder has acted in bad faitk.

§6331. AMENDMENT AND TERMI NA&ON OF CONSERVATION

RIGHTS AND INTERESTS

This subchapter shall not apply to modifications §r terminations that are the

result of the exercise of aright of eminent domain qra}kd under Chapter |,

Article 2 of the Constitution of the State of Vermont.

Sec. 8. 10 V.SA. § 6021(a) is amended to read:

(&) A natural resources board is created with aland use panel aRg, awater

resources panel, and an easement amendment panel as established by cRapter

155, subchapter 2 of thistitle. The board shall consist of nine members

VT LEG 272915.2
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alaYallalda'a B a' aVaWala\Wia'da¥a A aldala ol o

ong appointment on each panel expiresin each odd numbered year. 1n making
appoirkments, the governor and the senate shall give consideration to
experiencd, expertise, or skillsrelating to the environment or land use. The
governor shalNappoint a chair of the board, a position that shall be afull-time
position. The othgr eight members shall be appointed by the governor, four to
the water resources papel of the board and four othersto the land use panel of
the board. The chair shal\serve as chair on each panel of the board.

Following initial appointmers, the members, except for the chair, shall be
appointed for terms of four years\ The governor shall appoint up to five
persons, with preference given to forxper environmental board, water resources
board, natural resources board, or districhcommission members, with the
advice and consent of the senate, to serve as\Qlternates for board members.
Alternates shall be appointed for terms of four y®ars, with initial appointments
being staggered. The board chair may assign alternates to sit on specific
matters before the panels of the board, in situations whexe fewer than five
panel members are available to serve. No person who recel\es or, during the
previous two years, has received a significant portion of the person’sincome
directly or indirectly from permit holders or applicants for one or mre permits

under chapter 47 of thistitle may be a member of the water resources panel.

VT LEG 272915.2
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A 0 a A_S O H naondad to rand:

§323. INTERESTSIN REAL PROPERTY
CoNgervation and preservation rights and interests shall be deemed to be
interestsiNreal property and shall run with theland. A document creating

such aright oN nterest shall be deemed to be a conveyance of real property and

shall be recorded \nder 27 V.S.A. chapter 5 ef Fitlte 27—Suech-a+ight-of

N «a ala¥alla O-the roec il renmen N ala NO a¥Wa NN-\A NLN-fthe
- cY O O] | A

40--yearperiod-asprovidegd- 27 \-S:A-8603. Such aright or interest shall

be enforceablein law or in eQuity. Any subsequent transfer, mortgage, lease,

or other conveyance of the propesty or an interest in the real property shall

reference the grant of conservation rights and interests in the real property.

Sec. 10. 27 V.S.A. § 604(a) is amend read:

(8) This subchapter shall not bar or extinguish any of the following
interests, by reason of failure to file the notice phNQvided for in section 605 of
thistitle:

(7) Any easement or interest in the nature of an ent, or any rights
[nstrument

appurtenant thereto granted, excepted or reserved by arecord

creating such easement or interest;+

" ¥ I I  Tide10
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Sec. 1Y, 10V.SA. 8 6303(a) is amended to read:

(@) Tharightsand interestsinrea property which may be acquired, used,
encumbered ayd conveyed by a municipality, state agency or qualified

organization shalNnclude, but not be limited to, the following:

(7) Optien Preempijve rights and options to purchase. The acquisition

of preemptive rights such a&ri ght of first refusal or an option to purchase

land or rights and interests therelN,

Sec. 12. 4V.SA. § 34 isamended td\read:

§34. JURISDICTION; ENVIRONMENJAL DIVISION
The environmental division shall have:

(1) jurisdiction of matters arising under 18, V.S.A. chapters 201 and 220

(2) jurisdiction of matters arising under 24 V.S.A\ chapter 117 and

subehapter-12-of chapter 61 of Fitle24, subchapter 12;

(3) original jurisdiction to revoke permits under 10 V.S.A\ chapter 151
of Fitle-10; and

(4) origina jurisdiction to revoke easement amendments under

10 V.S.A. chapter 155, subchapter 2.
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of the parties or their'\egal representatives. The certificate shall indicate that
each party has investigated and disclosed all of his or her knowledge relating to
the flood regulations, if any, §ffecting the property.

(f) The property transfer retuN required under this section shall also

contain a certificate in such form a&e commissioner of taxes shall prescribe

and shall be signed under oath on affirkﬂi on by each of the parties or their

legal representatives. The certificate shal %di cate that the transfer, mortgage,

deed, lease, or other conveyance references all ts of conservation rights or

interests in the real property, as required by 10 Vé\ 8 823.

(9) The property transfer tax return shall not be requiyed of properties

qualified for the exemption stated in subdivision 9603(17) & thistitle. A

recording a deed transferring a utility line easement that does not requi

transfer tax return.
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{g}(h) The commissioner of taxes Is authorized to disclose to any person
any iNformation appearing on a property transfer tax return, including

statistical Mformation derived therefrom, and such information derived from
research into infQrmation appearing on property transfer tax returns asis

necessary to determige if the property being transferred is subject to 10 V.S.A.
chapter 151.
Sec. 14. EASEMENT AMENRMENT PANEL; INITIAL APPOINTMENTS

By October 1, 2012, the governdsshall appoint the members of the

easement amendment panel under Secx‘qf thisact, 10 V.S.A.

8§ 6323(a)(2)—(4) (members; easement amendient panel). Theinitial term of

the member appointed under 10 V.S.A. 8§ 6323(a)(3) shall expire on

February 1, 2017. Theinitial term of the member appoisted under 10 V.S.A.

8 6323(a)(4) shall expire on February 1, 2015.

Sec. 15. EFFECTIVE DATES

(a) This section and Sec. 9 (interestsin rea property) of this act shal take

effect on passage.

Sec. 1. 10 V.SA. § 302 isamended to read:
8§ 302. POLICY, FINDINGS, AND PURPOSE

(@ The dual goals of creating affordable housing for Vermonters, and
conserving and protecting Vermont’s agricultural land, forestland, historic
properties, important natural areas, and recreational lands are of primary
importance to the economic vitality and quality of life of the state.
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(b) In the best interests of all of its citizens and in order to improve the
quality of life for Vermonters and to maintain for the benefit of future
generations the essential characteristics of the Vermont countryside, and to
support farm, forest, and related enterprises, Vermont should encourage and
assist in creating affordable housing and in preserving the state’s agricultural
land, forestland, historic properties, important natural areas and recreational
lands, and in keeping conserved agricultural land in production and
affordable for future generations of farmers.

(c) It is the purpose of this chapter to create the Vermont housing and
conservation trust fund to be administered by the Vermont housing and
conservation board to further the policies established by subsections (a) and
(b) of this section.

Sec. 2. 10 V.SA. 86301 isamended to read:
8 6301. PURPOSE

It is the purpose of this chapter to encourage and assist the maintenance of
the present uses of Vermont’s agricultural, forest, and other undeveloped land
and to prevent the accelerated residential and commercial development
thereof; to preserve and to enhance Vermont’s scenic natural resources; to
strengthen the base of the recreation industry and to increase employment,
income, business, and investment; and to enable the citizens of Vermont to
plan its orderly growth in the face of increasing devel opment pressures in the
interests of the public health, safety, and welfare;_and to encourage the use of
conservation and preservation tools to support farm, forest, and related
enterprises, thereby strengthening Vermont’s economy to improve the quality
of life for Vermonters, and to maintain the historic settlement pattern of
compact village and urban centers separated by rural countryside.

Sec. 3. 10 V.S A. § 6307 is amended to read:
8§ 6307. ENFORCEMENT

(a8 Injunction. In any case where rights and interestsin real property are
held by a municipality, state agency, or qualified organization under the
authority of this chapter, the legislative body of the municipality, the state
agency, or the qualified organization may institute injunction proceedings to
enforce the rights of the municipality, state agency, or qualified organization,
in accordance with the provisions of this chapter, and may take all other
proceedings as are available to an owner of real property under the laws of
this state to protect and conserve itsright or interest.

(b) Liquidated damages. Any contract or deed establishing or relating to
the sale or transfer of rights or interestsin real property under the authority of
this chapter may provide for specified liquidated damages, actual damages,
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costs, and reasonable attorney fees in the event of a violation of the rights of
the municipality, state agency, or qualified organization thereunder.

(c) Conservation rights. The holder of conservation rights and interests
may seek injunctive relief and damages against any person who damages the
holder’ s rights and interests, irrespective of whether the owner of thelandis a
party to the proceeding.

Sec. 4. 10 V.SA. 8 6308 is amended to read:

§6308. FERMINAHON-OFRIGHTS RIGHTS IN PERPETUITY UNLESS
LIMITED

(a) If the legislative body of a municipality in the case of municipal rights
or interests, or a state agency, in the case of state-owned rights or interests,
finds that the retention of the rights or interests is no longer needed to carry
out the purposes of this chapter, the rights or interests may be released and
conveyed to the co-owner, to another public agency, to another party holding
other rights or interestsin the land, or to a third party. Where the conveyance
is to a party other than another public agency or qualified organization, the
municipality or state agency shall receive adequate compensation from that
party for the conveyance of the rights or interests.

The conveyance of rights or interests in real property less than fee simple
made under the authority of this chapter shall be perpetual, except if the
conveyanceis limited by its terms to a specific period.

Sec. 5. 10 V.SA. § 823 isamended to read:
8§ 823. INTERESTSIN REAL PROPERTY

Conservation and preservation rights and interests shall be deemed to be
interests in real property and shall run with the land. A document creating
such a right or interest shall be deemed to be a conveyance of real property
and shall be recorded under 27 V.SA. chapter 5 efFitle 27 Such a right or
interest shall be subject to the requirement of filing a notice of claimwithin the
40- year period as provided in 27 V.SA. § 603. Such aright or interest shall
be enforceable in law or in equity. Any subsequent transfer, mortgage, lease,
or_other conveyance of the real property or an interest in the real property
shall reference the grant of conservation rights and interests in the real
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property, provided, however, that the failure to include a reference to the grant
shall not affect the validity or enforceability of the conservation rights and
interests.

Sec. 6. 27 V.SA. 8 604(a) isamended to read:

(@ This subchapter shall not bar or extinguish any of the following
interests, by reason of failure to file the notice provided for in section 605 of
thistitle:

* * %

(7) Any easement or interest in the nature of an easement, or any rights
appurtenant thereto granted, excepted or reserved by a recorded instrument

creating such easement or inter est;-Hckuding-any-rights-for-future-use-except
i ¥ I I il -
(8) Any conservation rights or interests created pursuant to 10 V.SA.
chapter 155.
Sec. 7. 10 V.SA. §6303(a) isamended to read:
(@) Therights and interests in real property which may be acquired, used,

encumbered, and conveyed by a municipality, state agency, or qualified
organization shall include, but not be limited to, the following:

* * %

(7) Optien Preemptive rights and options to purchase. The acquisition
of preemptive rights such as a right of first refusal or an option to purchase
land or rights and interests therein.

Sec. 8. 32 V.S A. §9606 is amended to read:
8§ 9606. PROPERTY TRANSFER RETURN

* * %

(e) The property transfer return required under this section shall also
contain a certificate in such form as the secretary of the agency of natural
resources shall prescribe and shall be signed under oath on affirmation by
each of the parties or their legal representatives. The certificate shall indicate
that each party has investigated and disclosed all of his or her knowledge
relating to the flood regulations, if any, affecting the property.

() The property transfer return required under this section shall also
contain a certificate in such form as the commissioner of taxes shall prescribe
and shall be signed under oath on affirmation by each of the parties or their
legal representatives. The certificate shall indicate that the transfer,
mortgage, deed, lease, or other conveyance references all grants of
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conservation rights or interests in the real property, as required by 10 V.SA.
8 823.

(g) The property transfer tax return shall not be required of properties
qualified for the exemption stated in subdivision 9603(17) of this title. A
public utility shall notify the listers of a municipality of the grantors, grantees,
consideration, date of execution, and location of the easement when it files for
recording a deed transferring a utility line easement that does not require a
transfer tax return.

{g)}(h) The commissioner of taxes is authorized to disclose to any person
any information appearing on a property transfer tax return, including
statistical information derived therefrom, and such information derived from
research into information appearing on property transfer tax returns as is
necessary to determine if the property being transferred is subject to 10 V.SA.
chapter 151.

Sec. 9. WORKING GROUP ON CONSERVATION EASEMENTS

(a) Creation of working group. There is created a working group on
perpetual conservation easements to study the issues relating to the creation of
a formal and transparent public process for the amendment of perpetual
conservation easements, the criteria for approving such amendments, and the
entity most appropriate to review and approve such amendments.

(b) Membership. The conservation easements working group (the working
group) shall be composed of the following members:

(1) The secretary of agriculture, food and markets or designee.

(2) A representative of the Vermont housing and conservation board,
designated by the board.

(3) The commissioner of forests, parks and recreation or designee.

(4) One member of the legal staff in the Vermont office of the attorney
general, designated by the attorney general.

(5) A representative of Vermont Land Trust, designated by its board.

(6) A representative of Upper Valley Land Trust, designated by its
board.

(7) A representative of the Vermont Federation of Sportsmen’'s Clubs,
designated by its board.

(8) A representative of the Vermont Green Mountain Club, designated
by its board.
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(9) A representative of the Vermont chapter of The Nature Conservancy,
designated by its director.

(10) A representative of a regional land trust in Vermont, appointed by
the governor.

(11) An attorney licensed in Vermont and practicing in or
knowledgeable about both federal tax law and real estate law, including land
conservation, appointed by the Vermont Bar Association.

(12) A representative  from a farming organization who is
knowl edgeabl e about agricultural conservation, appointed by the governor.

(13) A representative of the Vermont Association of Show Travelers,
designated by its board.

(14) A Vermont landowner owning land subject to a conservation
easement, appointed by the governor.

(c) Structure; decision-making. The working group shall elect a chair from
its membership. The provisions of 1 V.SA. 8§ 172 (joint authority to three or
more) shall apply to the meetings and decision-making of the working group.

(d) Issues. Theworking group shall:

(1) Investigate the options for conservation easement amendment
approval laid out in S179 and H.553 of 2012 and during the course of
consideration of those hills in the relevant standing committees of the general
assembly, including the following options:

(A) creating an easement amendment panel within the natural
resources board to provide administrative oversight and approval for the
amendment of conservation easements;

(B) _requiring the housing and conservation board, in conjunction
with the agency of agriculture, food and markets, to provide administrative
oversight and approval for the amendment of conservation easement
amendments;

(C) requiring all qualified holders to individually run a transparent
public process for the approval of conservation easement amendments and to
issue a written decision. Under this option, the working group should consider
whether the decision should be revocable or appealable, and if so, by whom;

(D) requiring all qualified holders to get court approval for
amendments that may have a significant effect on the conservation values
protected by the easement.

(2) Investigate any other options for conservation easement amendment
approval that the working group believes are relevant.
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(3) Consider any other issues it identifies as relevant to the amendment
of perpetual conservation easements.

(4) Develop a proposal setting out a transparent process or processes
for the amendment of perpetual conservation easements held by land trusts,
state agencies, and other entities qualified to hold perpetual conservation
easementsin Vermont.

(5) Develop proposed statutory provisions setting out criteria to be used
by an administrative body, a court, or an easement holder in approving
proposed amendments to perpetual conservation easements, which will ensure
that conservation values protected by easement are protected in perpetuity,
and that conservation easement holders in Vermont are in compliance with
federal law.

(6) Sudy the issue and make recommendations as to whether
conservation rights and interests should be excluded from the requirements of
27 V.SA. §603 concerning the re-recording of interests in land within a
40-year period.

(7) _Investigate whether there is an existing online or other database
appropriate for the storage of information about conservation easements
alongside other information relevant to a specific property or parcel of land.
This database should be available to an individual completing a title search.

(e) Report. On or before January 15, 2013, the working group shall submit
to the general assembly its findings, recommendations, and proposed statutory
revisions regarding the issues identified in subsection (d) of this section.

(f) Assistance. For the purpose of its study of the issues identified in
subsection (d) of this section and the preparation of its recommendations
pursuant to subsection (€) of this section, the working group shall have the
administrative and technical assistance of the housing and conservation board.

(g) Mestings. The member from the housing and conservation board shall
convene the first meeting of the working group no later than July 15, 2012.

(h)_Appointments. Within 30 days of the effective date of this section, each
entity required to submit a list of names to the governor pursuant to subsection
(b) of this section shall make such submission. Within 60 days of this section’s
effective date, the appointing or designating authority shall appoint or
designate each member of the working group under subsection (b) of this
section and shall report the member so appointed or designated to the housing
and conservation board.

Sec. 10. EFFECTIVE DATES
(a) Sec. 9 of this act and this section shall take effect on passage.
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(b) All remaining sections of this act shall take effect on July 1, 2012.
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