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S.163

Introduced by Committee on Judiciary

Date:

Subject: Criminal procedure; sex offenses; Internet sex offender registry
Statement of purpose: This bill proposes to make two technical correctionsto
Act No. 1 and Act No. 58 of the Acts of 2009. The bill proposesto: (1) clarify
legislative intent in Act. No. 1 by providing that prior law goes back into effect
when the provisions regarding depositions of sensitive witnesses are repealed
in 2011; and (2) address an omission made in Act No. 58 by including on the
Internet sex offender registry offenders who commit aregistrable offense

outside Vermont.

An act relating to technical corrections to 2009 sex offender legislation

It is hereby enacted by the General Assembly of the State of Vermont:

counsel present at the deposition and may make legal objecti onsmg‘
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h‘deposition. A victim of an aleged crime may have avictim advocate

prgxduri ng the deposition. The deponent may apply to the court for a

protectié‘order if the deponent believes that he or sheis being subjected to

harassment&nti midation. A subpoenaissued pursuant to V.R.Cr.P. 17, or

other notice of thé&\deposition given to the deponent, shall include notice that

the deponent may hawe the assistance of counsel and the victim advocate as

provided herein and seekaprotective order as provided in subdivision (f)(3).

(2) Depositions of i tive Witnesses. A person under the age of 16 or

any person who isavictim in a pxosecution under 13 V.S.A. 8 2601 (lewd and

lascivious conduct), 2602 (lewd an}\ascivi ous conduct with aminor), 3252

(sexua assault), or 3253 (aggravated s&val assault) shall be considered a

sensitive witness. Prior to taking the deptg'\on of asensitive witness, the

party seeking to take the deposition shall consm\with the other parties and the

deponent in an effort to reach an agreement on th%qne, place, manner, and

scope of the taking of the deposition. If an aqreemenksnnot be reached, the

party seeking to take the deposition shall so advise the courhand specify the

matters which arein dispute. The court shall then issue an oé( regulating the

taking of the deposition, including, in its discretion, aregqui remen}that the

deposition be taken in the presence of ajudge or special master. The

restrictions of 13 V.S.A. § 3255(a) shall apply to depositions. If a party taking
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§\3255(a)(3)(A)—( C), the party shall notify the other parties and the deponent

of thisNntent prior to seeking agreement on the scope of the deposition.

(3) Wrotective Orders. At the request of a party or deponent, and for

good cause shigwn, the court may make any protective order which justice

requires to Drotg\a party or deponent from emotional harm, unnecessary

annoyance, embarr ent, oppression, invasion of privacy, or undue burden

of expense or waste of%e. Such orders may include, among other remedies,

thefollowing: (1) that the&osition may be taken only on specified terms

and conditions, including a designation of the time, place, and manner of

taking the deposition; (2) that the Qosition may be taken only by written

questions; (3) that certain matters not Anqui red into, or that the scope of the

deposition be limited to certain matters; (4) Xat the deposition be conducted

with only such persons present as the court may\designate; (5) that after the

deposition has been taken, the tape or transcription Be sealed until further order

of the court; (6) that the deposition not be taken. In ruliRg on such request, the

court may consider, among other things, the age, health, | of intellectua

functioning, and emotional condition of the witness, whether}ewitneﬁs has

knowledge material to the proof of or defense to any essential el%mt of the

crime, whether the witness has provided afull written, taped, or transci\bed

account of his or her proposed testimony at trial, whether the witness's
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ﬁormal interview or telephone conference with the witness will suffice for the

purrkes of discovery in the case.

Sec. 2. . 11 of No. 58 of the Acts of 2009 is amended to read:
Sec. 11. ARPLICABILITY
Secs. 6, 9, and\4 of this act (sex offender registry and Internet sex offender
registry) shal apply dgly to the following persons:
(1) A person convigted prior to the effective date of thisact whois

under the supervision of the dgpartment of corrections except as provided in

(2) A person convicted on or &ter the effective date of this act.

(3)(A) A person convicted prior tO\the effective date of this act of a
crime committed in this state who is not unaer the supervision of the
department of corrections and is subject to sex Offender registry requirements

under subchapter 3 of chapter 167 of Title 13, or a pgrson convicted prior to

the effective date of this act of lewd or lascivious condugt with achild in

committee determines pursuant to the requirements of this subdivision{3),

taking into account whether the person has been charged or convicted of a
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registry, that the person has successfully reintegrated into the community.

(B)(i) No person’sname shall be posted electronically pursuant to
subdivisiog (3)(A) of this section before October 1, 2009.

(iN, On or before July 1, 2009, the department of public safety
shall provide notisg of the right to petition under this subdivision (3)(B) to al
persons convicted priYy to the effective date of this act who are not under the
supervision of the departigent of corrections and are subject to sex offender
registry requirements under s\bchapter 3 of chapter 167 of Title 13.

(iif) A person seeking a determination from the sex offender
review committee that he or she is n® subject to subdivision (3)(A) of this
section shall file a petition with the comigittee before October 1, 2009. If a
petition is filed before October 1, 2009, the petitioner’ s name shall not be
posted electronically pursuant to subdivision (3){A) of this section until after
the sex offender review committee has ruled on the Jetition.

(C) All decisions made by the sex offender relew committee under
subdivision (3)(A) of this section shall be reviewed and appxoved by the
commissioner of the department of corrections. The agency of Yuman services
shall adopt emergency rules which establish criteria for the commisgioner’s

decision.
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juNsdiction of the United States other than V ermont, including a state,

terr%v, commonwealth, the District of Columbia, or military, federal, or

tribal courf, who is not under the supervision of the department of corrections

andis StJbie}ﬂp sex offender registry reguirements under subchapter 3 of

chapter 167 of Tithe 13.

Sec. 2. Sec. 11 of NoNb8 of the Acts of 2009 is amended to read:

Secs. 6, 9, and 14 of thiNact (sex offender registry and Internet sex offender
registry) shall apply only to tRe following persons:

(1) A person convicted pNor to the effective date of this act who is under
the supervision of the departrdNent of corrections except as provided in
subdivision (3)(A) of this section.

the effective date of this act.

(3)(A) A person convicted priorNo the effective date of this act of a
crime committed in this state, who is\got under the supervision of the
department of corrections and is subject to offender registry requirements
under subchapter 3 of chapter 167 of Title 13X or a person convicted prior to
the effective date of this act of lewd or lascifous conduct with a child in
violation of 13 V.SA. §2602 or a second on\ subsequent conviction for
voyeurism in violation of 13V.SA. 8§ 2605(b) (¢), who is under the
supervision of the department of corrections, unl he sex offender review
committee determines pursuant to the requirements & this subdivision (3),
taking into account whether the person has been char or convicted of a
criminal offense or a probation or parole violation since Bging placed on the
registry, that the person has successfully re-integrated into thg community.

(2) A person convicted on or a

(B)(i) No person’s name shall be posted electronical
subdivision (3)(A) of this section before October 1, 2009.

(i) On or before July 1, 2009, the department of puNic safety
shall provide notice of the right to petition under this subdivision (3)(§) to all
persons convicted prior to the effective date of this act who are not undgr the
supervision of the department of corrections and are subject to sex offegder
registry requirements under subchapter 3 of chapter 167 of Title 13.

pursuant to
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(O} All decisions made by the sex offender review committee under
subdivision ¥3)(A) of this section shall be reviewed and approved by the
commissioner §f the department of corrections. The agency of human services
shall adopt ency rules which establish criteria for the commissioner’s
decision.

(4)(A) A persoN convicted prior to July 1, 2009, of a crime committed in
any jurisdiction of the\United States other than Vermont, including a state,
territory, commonwealth\ the District of Columbia, or military, federal, or
tribal court, who is not unNer the supervision of the department of corrections
and is subject to sex offender registry reguirements under subchapter 3 of
chapter 167 of Title 13, unIe&the sex offender review committee determines
pursuant to the requirementsﬁ{is subdivision (4), taking into account

whether the person has been chaMged or convicted of a criminal offense or a
probation or parole violation sincg being placed on the registry, that the
per son has successfully re-integrated Nto the community.

(B)(i) No person’s name shal\be posted electronically pursuant to
subdivision (4)(A) of this section before JuN 1, 2010.

(ii) On or before April 1, 201B\the department of public safety
shall provide notice of the right to petition pu)want to this subdivision (4)(B)
to all persons with a right to file a petition un\ler subdivision (4)(A) of this
section.

(iii) A person seeking a determinatioN from the sex offender
review committee that he or she is not subject to suddivision (4)(A) of this
section shall file a petition with the committee before JulW\L, 2010. If a petition
is filed before July 1, 2010, the petitioner’s name sﬁq{nnot be posted
electronically pursuant to subdivision (4)(A) of this section Natil after the sex
offender review committee has ruled on the petition. \

abl&\information

(iv) The petition shall be accompanied by avail
regarding the nature and circumstances of the offense and sentende from the
jurisdiction where the offense occurred. The committee may deny thX petition
if sufficient available information regarding the nature and circumstaces of
the offense and sentence are not provided within 90 days after the com\jittee
requests the information from the petitioner.
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wsion (4)(A) of this section shall be reviewed and approved by the
commission\ef*sf.l;he department of corrections. The agency of human services
shall adopt emerq%sr.ules which establish criteria for the commissioner’s
decision.

Sec. 3. EFFECTIVE DATE

(a) Sec. 1 of this act shall take effect on July 1, 2011.

(b) Secs. 2 and 3 of this act shall take effect on passage.

Sec. 1. Rule 15 of the Vermont Rules of Criminal Procedure is amended to
read:

RULE 15. DEPOSTIONS

* % %

(f) Protection of Deponents.

(1) Deponent’s Counsel and Victim Advocate. A deponent may have
counsel present at the deposition and may make legal objections to questions.
The deponent shall be treated as a party at hearings on motions pertaining to
the deposition. A victim of an alleged crime may have a victim advocate
present during the deposition. The deponent may apply to the court for a
protective order if the deponent believes that he or she is being subjected to
harassment or intimidation. A subpoena issued pursuant to V.R.Cr.P. 17, or
other notice of the deposition given to the deponent, shall include notice that
the deponent may have the assistance of counsel and the victim advocate as
provided herein and seek a protective order as provided in subdivision (f)(3).

(2) Depositions of Sensitive Witnesses. A person under the age of 16 or
any person who isa victimin a prosecution under 13 V.SA. 8 2601 (lewd and
lascivious conduct), 2602 (lewd and lascivious conduct with a minor), 3252
(sexual assault), or 3253 (aggravated sexual assault) shall be considered a
sensitive witness. Prior to taking the deposition of a sensitive witness, the
party seeking to take the deposition shall consult with the other parties and the
deponent in an effort to reach an agreement on the time, place, manner, and
scope of the taking of the deposition. |f an agreement cannot be reached, the
party seeking to take the deposition shall so advise the court and specify the
matters which are in dispute. The court shall then issue an order regulating
the taking of the deposition, including, in its discretion, a requirement that the
deposition be taken in the presence of a judge or special master. The
restrictions of 13 V.SA. 8§ 3255(a) shall apply to depositions. |If a party taking
a_deposition proposes to ask about information that falls within 13 V.SA.
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8 3255(a)(3)(A)—C), the party shall notify the other parties and the deponent
of thisintent prior to seeking agreement on the scope of the deposition.

(3) Protective Orders. At the request of a party or deponent, and for
good cause shown, the court may make any protective order which justice
reguires to protect a party or deponent from emotional harm, unnecessary
annoyance, embarrassment, oppression, invasion of privacy, or undue burden
of expense or waste of time. Such orders may include, among other remedies,
the following: (1) that the deposition may be taken only on specified terms and
conditions, including a designation of the time, place, and manner of taking
the deposition; (2) that the deposition may be taken only by written questions;
(3) that certain matters not be inquired into, or that the scope of the deposition
be limited to certain matters; (4) that the deposition be conducted with only
such persons present as the court may designate; (5) that after the deposition
has been taken, the tape or transcription be sealed until further order of the
court; (6) that the deposition not be taken. In ruling on such request, the court
may consider, among other things, the age, health, level of intellectual
functioning, and emotional condition of the witness, whether the witness has
knowledge material to the proof of or defense to any essential element of the
crime, whether the witness has provided a full written, taped, or transcribed
account_of his or her proposed testimony at trial, whether the witness's
testimony will relate only to a peripheral issue in the case, or whether an
informal interview or telephone conference with the witness will suffice for the
purposes of discovery in the case.

Sec. 2. 13 V.SA. §5411ais amended to read:
8§5411a. ELECTRONIC POSTING OF THE SEX OFFENDER REGISTRY

(&) Notwithstanding sections 2056a-2056e of Title 20, the department shall
electronically post information on the Internet in accordance with subsection
(b) of this section regarding the following sex offenders, upon their release
from confinement:

* * %

(7) A person 18 years of age or older who resides in this state, other
than in a correctional facility, and who is currently or, prior to taking up
residence within this state was required to register as a sex offender in any
jurisdiction of the United Sates, including a state, territory, commonwealth,
the District of Columbia, or military, federal, or tribal court; except that, for
purposes of this subdivision:

(A) conduct which is criminal only because of the age of the victim
shall not be considered an offense for purposes of the registry if the
perpetrator is under the age of 18 and the victimisat least 12 years old; and
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(B) information shall enty be posted electronically only if the offense
for which the person was required to register in the other jurisdiction was:

(i) afelony; or

(if) a misdemeanor punishable by more than six months er+nere of
imprisonment.

(b) The department shall electronically post the following information on
sex offenders designated in subsection (a) of this section:

* % %

(13) if the offender has not been subject to a risk assessment, a
statement that the offender has not been so assessed and that such a person is
presumed to be high risk, provided that the department of corrections shall
permit a person subject to this subdivision to obtain a risk assessment at the
person’s own expense.

* % %

Sec. 3. Sec. 14 of No. 58 of the Acts of 2009 is amended to read:
Sec. 14. 13V.SA. §5411aisamended to read:
8 5411a. ELECTRONIC POSTING OF THE SEX OFFENDER REGISTRY

(@) Notwithstanding sections 2056a-2056e of Title 20, the department shall
electronically post information on the Internet in accordance with subsection
(b) of this section regarding the following sex offenders, upon their release
from confinement:

* * %

(7) A person 18 years of age or older who resides in this state, other
than in a correctional facility, and who is currently or, prior to taking up
residence within this state was required to register as a sex offender in any
jurisdiction of the United Sates, including a state, territory, commonwealth,
the District of Columbia, or military, federal, or tribal court; except that, for
pur poses of this subdivision:

(A) conduct which is criminal only because of the age of the victim
shall not be considered an offense for purposes of the registry if the
perpetrator is under the age of 18 and the victimis at least 12 years old; and

(B) information shall enty be posted electronically only if the offense
for which the person was required to register in the other jurisdiction was:

(i) afelony; or

(if) a misdemeanor punishable by more than six months er+rere of
imprisonment.
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(b) The department shall electronically post the following information on
sex offenders designated in subsection (a) of this section:

* % %

(13) if the offender has not been subject to a risk assessment, a
statement that the offender has not been so assessed and that such a person is
presumed to be high risk, provided that the department of corrections shall
permit a person subject to this subdivision to obtain a risk assessment at the
person’s own expense.

* * %

Sec. 4. Sec. 11 of No. 58 of the Acts of 2009 is amended to read:
Sec. 11. APPLICABILITY

Secs. 6, 9, and 14 of this act (sex offender registry and Internet sex offender
registry) shall apply only to the following persons:

(1) A person convicted prior to the effective date of this act who is under
the supervision of the department of corrections except as provided in
subdivision (3)(A) of this section.

(2) Aperson convicted on or after the effective date of this act.

(3)(A) A person convicted prior to the effective date of this act of a
crime committed in this state, who is not under the supervision of the
department of corrections and is subject to sex offender registry requirements
under subchapter 3 of chapter 167 of Title 13;; or a person convicted prior to
the effective date of this act of lewd or lascivious conduct with a child in
violation of 13 V.SA. 82602 or a second or subsequent conviction for
voyeurism in violation of 13V.SA. 8§ 2605(b) or (c), who is under the
supervision of the department of corrections, unless the sex offender review
committee determines pursuant to the requirements of this subdivision (3),
taking into account whether the person has been charged or convicted of a
criminal offense or a probation or parole violation since being placed on the

registry, that the person has successfully re-tnrtegrated reintegrated into the
community.

(B)(i) No person’s name shall be posted electronically pursuant to
subdivision (3)(A) of this section before October 1, 2009.

(i) On or before July 1, 2009, the department of public safety
shall provide notice of the right to petition under this subdivision (3)(B) to all
persons convicted prior to the effective date of this act who are not under the
supervision of the department of corrections and are subject to sex offender
registry requirements under subchapter 3 of chapter 167 of Title 13.
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(iif) A person seeking a determination from the sex offender
review committee that he or she is not subject to subdivision (3)(A) of this
section shall file a petition with the committee before October 1, 2009. If a
petition is filed before October 1, 2009, the petitioner’s name shall not be
posted electronically pursuant to subdivision (3)(A) of this section until after
the sex offender review committee has ruled on the petition.

(C) All decisions made by the sex offender review committee under
subdivision (3)(A) of this section shall be reviewed and approved by the
commissioner of the department of corrections. The agency of human services
shall adopt emergency rules which establish criteria for the commissioner’s
decision.

(4)(A) A person convicted prior to July 1, 2009, of a crime committed in
any jurisdiction of the United Sates other than Vermont, including a state,
territory, commonwealth, the District of Columbia, or military, federal, or
tribal court, who is not under the supervision of the department of corrections
and is subject to sex offender reqgistry requirements under subchapter 3 of
chapter 167 of Title 13, unless the sex offender review committee determines
pursuant to the requirements of this subdivision (4), taking into account
whether the person has been charged or convicted of a criminal offense or a
probation or parole violation since being placed on the registry, that the
person has successfully reintegrated into the community.

(B)(i) No person’'s name shall be posted electronically pursuant to
subdivision (4)(A) of this section before July 1, 2010.

(ii) On or before April 1, 2010, the department of public safety
shall provide notice of the right to petition pursuant to this subdivision (4)(B)
to all persons with a right to file a petition under subdivision (4)(A) of this
section.

(iii) A person seeking a determination from the sex offender
review committee that he or she is not subject to subdivision (4)(A) of this
section shall file a petition with the committee before July 1, 2010. If a petition
is filed before July 1, 2010, the petitioner’s name shall not be posted
electronically pursuant to subdivision (4)(A) of this section until after the sex
offender review committee has ruled on the petition.

(iv) The petition shall be accompanied by available information
regarding the nature and circumstances of the offense and sentence from the
jurisdiction where the offense occurred. The committee may deny the petition
if sufficient available information regarding the nature and circumstances of
the offense and sentence are not provided within 90 days after the committee
requests the information from the petitioner.
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(C) All decisions made by the sex offender review committee under
subdivision (4)(A) of this section shall be reviewed and approved by the
commissioner of the department of corrections. The agency of human services
shall adopt emergency rules which establish criteria for the commissioner’s
decision.

Sec. 5. EFFECTIVE DATE
(a) Sec. 1 of this act shall take effect on July 1, 2011.

(b) This section and Secs. 2, 3, and 4 of this act shall take effect on
passage.




