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H.563

Introduced by Representative Buxton of Tunbridge

Referred to Committee on

Date:

Subject: Conservation and development; land use; natura resources; flood
hazard areas; flood insurance

Statement of purpose: This bill proposes to apply state flood hazard area

review and regulation to any development exempted from municipal regulation

and located in amunicipality that has adopted a flood hazard area bylaw. It

would allow municipalities to pass flood hazard area bylaws for nonexempted

development that are more stringent than the requirements set forth by the

agency of natural resources for exempted development. It would amend state

definitions related to flood regulation to incorporate the applicable definitions

under federal law. Further, it proposes to eiminate the existing requirement

that the agency of natural resources have 30 days to review municipal permits

and instead alows the municipality to request technical assistance from the

agency as needed.

An act relating to regulation of flood hazard areas

It is hereby enacted by the General Assembly of the State of Vermont:
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Sec. 1. 10V.SA. § 751 isamended to read:
§751. PURPOSE

The purpose of this chapter is:

(1) to minimize and prevent the loss of life and property, the disruption
of commerce, the impairment of the tax base, and the extraordinary public
expenditures and demands on public service that result from flooding;

(2) to ensurethat the development of the flood hazard areas of the state
isaccomplished in a manner consistent with the health, safety and welfare of
the public;

(3) to authorize and require the development, adoption, and enforcement

of minimum state floodplain management rules for devel opment that is exempt

from municipal land use requlation under 24 V.S.A. chapter 117 and that is

located within a designated flood hazard area regulated by a municipality

under that chapter;

(4) to encourage municipalities to manage flood-prone lands;

(5) to provide state assistance to tecal-geverament-units municipalities

in the management and regulation of designated flood hazard aress;

(6) to coordinate federal, state, and local management activities for

designated flood hazard areas; te-encouragetocal-government-unitsto-manage
Hood-pronetands;
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(7) to maintain the wise agricultural use of foed-pronetands;

designated flood hazard areas if such use complies with the requirements set

out in this chapter and the National Flood Insurance Program; and

(8) to carry out acomprehensive statewide flood hazard area
management program for the state in order to make the state and units-of-tocat

geverament municipalities eligible for flood insurance under the requirements

Flood Insurance Program.

Sec. 2. 10 V.SA. § 752 is amended to read:
§ 752. DEFINITIONS
For the purpose of this chapter:
(1) “Agency” meansthe agency of natural resources.

(2) “Development” shall have the same meaning as “development”

under 44 C.F.R. §59.1.

(3) “Flood hazard ared’ means-an-areawhich-woudld-be tnundated-n-a
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have the same meaning as “ area of specia flood hazard” under 44 C.F.R.

§59.1.

3)(4) “Hoodway” meansthechannel-of-awatercourse-and-adjacent

Hood-hetghts shall have the same meaning as “regulatory floodway” under 44

C.F.R. 859.1.
“4)(5) “Food proofing” means-any-combination-of-structural-and

meaning as “flood proofing” under 44 C.F.R. 8§ 59.1.

5)(6) “Legidative body” means the beard-of selectmen selectboard,
trustees, mayor, city council, and beard-of-aldermen alderboard of a
municipality.

6)(7) “Municipality” means any town, city, or incorporated village.

dewnstream-to-the darage-of Hife-or-property “National Flood Insurance
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Program” means the National Flood Insurance Program under 42 U.S.C.

chapter 50 and implementing regul ations.

8)}(9) “Regional planning commission” means the regiona planning
commission of which amunicipality isamember or would be a member based
upon its location.

£9)(10) “Secretary” means the secretary of the agency of natural
resources or the secretary’ s duly authorized representative.

Sec. 3. 10V.SA. § 754 is added to read:

§754. DUTIESAND OBLIGATIONS

(8) The secretary shall adopt rules pursuant to 3 V.S.A. chapter 25 that

shall establish requirements for any development that is exempt from

municipal land use regulation under 24 VV.S.A. chapter 117 and that is located

within aflood hazard area subject to flood hazard regulation by a municipality

under that chapter. The rules shall set forth the requirements necessary to

ensure that all such development is regulated by the state in order to comply

with the regulatory obligations set forth under the National Flood Insurance

Program.

(1) The requirements adopted by rule by the secretary shall be the

minimum necessary to ensure that the state and municipalities meet dligibility

requirements for the National Flood |nsurance Program.

(2) Therules shadl establish requirements, as necessary to achieve

digibility for the National Flood Insurance Program, for the issuance and
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enforcement of permits applicable to development that is exempt from

municipal land use requlation and located within aflood hazard areathat is

subject to a municipal flood hazard bylaw adopted under 24 V.S.A. chapter

117.

(b) Prior to issuing the first set of proposed rules under this section, the

secretary shall solicit the recommendations of and consult with affected and

interested persons and entities such as the secretary of agriculture, food and

markets; the regional planning commissions; and the Vermont League of Cities

and Towns.

(c) On completing the rulemaking process under 3 V.S.A. chapter 25, the

secretary shall promptly request the National Flood Insurance Program’s

approval of the rules adopted pursuant to this section.

(d) Notwithstanding 3 V.S.A. 8 845(d), rules adopted under this section

shall take effect 120 days after they are approved by the National Flood

Insurance Program.

(e) Once rules adopted under this section become effective, no person may,

in aflood hazard areain amunicipaity that has adopted a flood hazard area

bylaw under 24 V.S.A. chapter 117, engage in any development requiring a

permit under the rules without obtaining such a permit from the secretary.

(f)_The secretary shall:

(1) Cooperate and consult with other state agencies, regional planning

commissions, and municipalities in effectuating the purpose of this chapter;
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(2) Provide education and assistance to municipalities regarding

obligations under 24 V.S.A. necessary to comply with the National Flood

|nsurance Program;

(3) Review all permit applications for development that is exempt from

municipal land use requlation under 24 VV.S.A. chapter 117 and is located

within aflood hazard area;

(4) Provide to the municipality in which the development will occur

notice of applications received and permits issued.

(q) The secretary may amend rul es adopted under this section in

accordance with 3 V.S.A. chapter 25. When substantial modifications to rules

adopted under this section are to be proposed, the secretary shall engagein the

consultation process described in subsection (b) of this section prior to issuing

proposed rule amendments.

(h) Nothing in this subchapter shall prevent a municipality from adopting

substantive reguirements in a flood hazard area bylaw under 24 V.S.A. chapter

117 that are more stringent than the minimum requirements set forth by the

secretary for the activities exempted from municipal regulation under

24 V.S.A. chapter 117, provided that the bylaw only applies to nonexempt

activities.
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Sec. 4. 10 V.SA. 8§ 8003 is amended to read:
§8003. APPLICABILITY

() The secretary may take action under this chapter to enforce the
following statutes and rules, permits, assurances, or orders implementing the
following statutes:

(1) {beleted} 10 V.SA. chapter 23, relating to air quality.

(2) 10V.S.A. chapter 23,+elatingto-air-gquality 32, relating to flood

hazard aress;

* * *

Sec. 5. 10 V.S.A. § 8503(a) is amended to read:

(@) Thischapter shall govern all appeals of an act or decision of the
secretary, excluding enforcement actions under chapters 201 and 211 of this
title and rulemaking, under the following authorities and under the rules
adopted under those authorities:

(1) Thefollowing provisions of thistitle:

* * %

(R) chapter 32 (flood hazard areas).

* * %

Sec. 6. 24 V.SA. 8§ 4303(8) is amended to read:

(8) “Flood hazard area” for purposes of section-4424-of-thistitte-means
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this chapter shall have the same meaning as “area of specia flood hazard”

under 44 C.F.R. 859.1. Further, with respect to flood and other hazard area

regulation pursuant to this chapter, the following terms shall have the

following meanings:

(A) “FHoodproofing” means-any-combination-of-structural-and

contents-of structures shall have the same meaning as “flood proofing” under

44 C.F.R. §59.1.

(B) “Floodway” meansthe-channel-of afiver-or-otherwatercourse

onefoot shall have the same meaning as “regulatory floodway” under

44 C.F.R. §59.1.

(C) “Hazard area’ means land subject to landslides, soil erosion,
earthquakes, water supply contamination, or other natural or human-made
hazards as identified within a*“local mitigation plan” in conformance with and

approved pursuant to the provisions of 44 C.F.R. sectien § 201.6.

D) * - o
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HistoricPlaces-or-astate Hiventory-of-histeric-places: “National Flood

Insurance Program” means the National Flood |nsurance Program under

42 U.S.C. chapter 50 and implementing federal requlations.

Sec. 7. 24 V.S.A. § 4424 isamended to read:
§4424. SHORELANDS; FLOOD OR HAZARD AREA; SPECIAL OR
FREESTANDING BYLAWS
Any municipality may adopt freestanding bylaws under this chapter to

address particular areas in conformance with the plan, including the following,
which may also be part of zoning or unified development bylaws:

(1) Bylawsto regulate development and use along shorelands.

(2) Bylawsto regulate development and use in flood or other hazard
areas. Thefollowing shall apply if flood or other hazard area bylaws are

enacted:

VT LEG 274151.1A



10

11

12

13

14

15

16

17

18

19

20

21

BILL ASINTRODUCED H.563
2012 Page 11 of 12

(D) Mandateryprovisions Permit records; request to secretary. AH

patural-resources Municipal flood and other hazard area bylaws shall require

that all applications, supporting documentation, and municipal permits and

decisions issued under the bylaws shall be separately filed and maintained in

the permit records of the municipality and mailed to the secretary.
(if)
ageney-deliverscommentsontheapphieation Municipalities may request

technical assistance from the secretary for permitting decisions made under

this subchapter. The secretary shall provide assistance within 30 days of

receiving such areguest.

* * %

(F) Application to exemptions. Any land development or land use

that is located within aflood hazard area for which aflood hazard area bylaw

has been adopted and that is exempt from municipa regulation under this

chapter shall be subject to the requirements found under 10 V.S.A. chapter 32
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(flood hazard area) and any rules adopted by the secretary of natural resources

under that chapter.

Sec. 8. IMPLEMENTATION; TRANSITION

By July 1, 2013, the secretary shall conduct and compl ete the process for

adopting rules under Sec. 3 of thisact, 10 V.S.A. 8 754 (duties and

obligations).
Sec. 9. EFFECTIVE DATES

(@) This section and Secs. 3 (duties and obligations) and 8 (implementation;

transition) of this act shall take effect on passage.

(b) Sec. 1 (purpose), Sec. 2 (definitions), and Secs. 4—7 of this act

(enforcement applicability; appeals; definitions; and shorelands, flood or

hazard area bylaws) shall take effect on October 1, 2013.
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