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H.403
Introduced by Representatives Kupersmith of South Burlington and Koch of

Barre Town
Referred to Committee on
Date:
Subject: Court procedure; foreclosure of mortgages
Statement of purpose: This bill proposes to update and consolidate statutory

provisions regarding foreclosure of mortgages.

An act relating to foreclosure of mortgages

It is hereby enacted by the General Assembly of the State of Vermont:

1. 12 V.SA. chapter 172 is added to read:

HAPTER 172. FORECLOSURE OF MORTGAGES

Subchapter 1. General Provisions

§4931. DEFINITIONS

As used in this chapter:

(1) “Agricultural activity” includes the growing, raising, and production

of horticultural and silvicultural crops, grapes, berriss, trees, fruit, poultry,

livestock, grain, hay, and dairy products.

(2) “Dwelling house’ means aresidential structure or mobile¥sgme

which contains one to four family housing units, or individual units of\
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) “Farmland” means |land devoted primarily to commercial

agriculturd activities.

(4) “Vaue’ means market value less all reasonabl e expenses that would

be incurred in selN\nq the property. Market value for purposes of this section

may be determined b on evidence of market value deemed by the court to

be reasonably reliabl e,b\l ch may include grand list valuation and the common

level of appraisal used in t%pwn where the property islocated, if the court

finds such evidence to be reasokblv reliable.

§4932. VENUE; JOINDER OF F%TIES; RECORDING

(a) Actionsto foreclose a mortqaqe\nder subchapter 2 or 3 of this chapter

shall be brought in the superior court of trgountv wheretheland lies, or, if

the land described in the mortgage lies in more than one county, then in one of

the counties in which the land lies.

(b) The plaintiff shall file a copy of the complaint im\the town clerk’s office

in each town where the mortgaged property is located. Theclerk of the town

shall minute on the margin of the record of the mortgage that&opv of

foreclosure proceedings on the mortgage isfiled. Thefiling shal%e sufficient

notice of the pendency of the action to all persons who acquire any intexest or

lien on the mortgaged premises between the dates of filing the copy of

VT LEG 266061.1
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br( out further notice or service, those persons shall be bound by the

iudq%ent entered in the cause and be foreclosed from al rights or equity in the

premises o completely as though they had been parties in the original action.

(c) If th;qprtqaqed property is subject to aresidential rental agreement, as

definedin 9 V.S.A. §4451:

(1) The plaintit§ shall join as a party defendant any person occupying

the mortgaged property pNrsuant to aresidential rental agreement as of the date

the copy of the complaint is ecorded in the land records. Service of the

complaint on the tenant shall be\;uffici ent if mailed to the tenant by first class

mail at the address specified in the régtal agreement, if the agreement is

recorded, or to the “occupant” at the aé% of the leased premisesiif the

agreement is not recorded.

(2) The summons and complaint served oy any person occupying the

premises pursuant to aresidential renta aqreemen&all contain the following

notice, written in at least 14-point type:

THE PROPERTY IN WHICH YOU LIVE ISBEING

FORECLOSED UPON. YOU ARE NAMED AS A DEFENDANT

IN THE FORECLOSURE BECAUSE YOUR RIGHT TO F\éMAIN

ON THE PREMISES MAY END WHEN THE FORECLOSUR}\S

COMPLETED. YOU MUST NOTIFY THE COURT OF YOUR

VT LEG 266061.1
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THE STATUS OF THE FORECL OSURE.

g

Upon receipt of the complaint, the owner of the mortgaged property

shall notify each tenant who entersinto aresidential rental agreement that the

premises are\he subject of apending foreclosure action and that, in the event

the owner is un%e to redeem the premises, the tenant may be required to

vacate the premises uRon 30 days notice. The failure of the owner to provide

notice under this subsecti§n shall not affect or invalidate the foreclosure action.

(d) All proceedings shall We before the presiding judge alone, and trial shall

be without jury.

§4933. NOTICE TO COMMISSIONER OF BANKING, INSURANCE,

SECURITIES, AND HEAL#(CARE ADMINISTRATION

(a2) When the mortgage holder files an;ion under subchapter 2 or 3 of

this chapter to foreclose owner-occupied one- toNour-family residential

property, the mortgage holder shall si multaneouslv\(l e anotice of foreclosure

with the commissioner of the department of banki nq,%mrance, securities, and

health care administration. The commissioner may reguirethat the notice of

foreclosure be sent in an electronic format. The notice of forechosure shall

include:

(1) the name and current mailing address of the mortgagor;

(2) the address of the property being foreclosed:;

VT LEG 266061.1
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tel'ephone number of the person or entity responsible for workout negotiations

conévi ng the mortgage;

(4) Yhe name of the origina lender, if different;

(5) trxame address, and telephone number of the mortgage servicer, if

applicable; and

(6) any otheri ormatlon the commissioner may require.

(b) The court clerk sh | not accept aforeclosure complaint for filing

without a certification by t%nlai ntiff that the notice of foreclosure has been

sent to the commissioner of bank\ng, insurance, securities, and heath care

administration in accordance With§hSecti on (a) of this section.

(c) Acceptance of aforeclosure co%(ai nt by the court clerk that, dueto a

good faith error or omission by the plai nti%sr the clerk, does not contain the

certification required in subsection (a) of this ion shall not invalidate the

foreclosure proceeding, provided that the plaintiff fi\es the required notice with

the commissioner within 10 days of obtaining knowledde of the error or

omission.

§4934. SUPPLEMENTAL JUDGMENT JOINING PARTIES{\RECORDING

At any time, without further notice or service on the purchaser&mortqaqe

or lienholder whose interest in the property being foreclosed first aro ter

the filing of the complaint in the town clerk’s office, and upon filing cermd

VT LEG 266061.1
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}xntiff in the foreclosure action, any superior judge may sign a supplemental

iudq%ent specificaly naming that party. Reference to the deed, mortgage, or

lien and the supplemental judgment may befiled in the town clerk’s office for

record, andNall have the same force and effect as though that person had

been made a partidefendant in the original action.

§4935. TAXESPAIRN BY MORTGAGEE

A tax assessed upon mirtgaged real estate in this state may be paid by the

mortgagee or ass gnee of t%mortqaqe upon such property. The amount so

paid including costs, if any, shall\thereupon be added to and become a part of

the debt or obligation secured by suck mortgage.

§ 4936. FORECLOSURE OF REAL&PERSONAL PROPERTY

A mortgage or a security agreement coé'\tutinq alien on both real and

personal property to secure the payment of a defit, whether evidenced by one

or more instruments, may be foreclosed in an acti}‘under subchapter 2 or 3 of

this chapter.
8§4937. ATTORNEY'S FEES

When a mortgage contains an agreement on the part of the mortgagor to pay

the mortgagee, in the event of foreclosure, the attorney’ s feesi nch&ﬂt thereto,

and claim is made therefor in the complaint, upon hearing, the courtmhi ch

the complaint is brought shall allow such fee asin itsjudgment is just.

VT LEG 266061.1
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\Nothinq in this chapter shall be construed to supersede any provision of

TitIé\l of the United States Code.

Subchapter 2. Strict Foreclosure

§4941. DECREE FORECLOSING EQUITY OF REDEMPTION; WRIT OF

(&) In any action 1Nr foreclosure with regard to any mortgage encumbering

property except for adwelling house of two units or fewer that is currently

occupied by the owner as révr her principal residence at the time the plaintiff

applies for entry of judgment, o\rﬂarml and, the court may, if no saleis

requested by the plaintiff or orderekv the court pursuant to subsection (b) of

this section, issue ajudgment and decree\of foreclosure without requiring a

judicial sale of the premises.

(b) In an action brought under subsection (a)\of this section, any party may

by written motion request, or the court in its discr&m may order, that property

be sold at ajudicia foreclosure sale, whether or not t%nortqaqe contains a

power of sale.

(c) No decree foreclosing the right of redemption without sdle shall be

issued absent a finding by the court, based on competent evidenc&hat thereis

no substantial value in the property in excess of the mortgage debt foun by

VT LEG 266061.1
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knaj d property taxes due on the property.

(d)N\If adecreeisissued foreclosing the right of redemption without sale,

thetimek\redempti on shall be no more than six months from the date of the

decree unl e& shorter timeis ordered, or the mortgagor and mortgagee

plaintiff agree to Ashorter period. The court shall fix the period of redemption

taking into considerat\on whether there is value in the property in excess of the

mortgage debt and debt owed to junior lienholders, any assessed but unpaid

property taxes, the conditi ckf the property, and any other eguities.

(e) If the premises are not r ed agreeably to the decree, the clerk of

the court shall issue awrit of po \oN at the plaintiff’s request. Such writ

shall have the same force and effect an}he executed in the same manner as

similar writs issued after judgment by a coul§ of law in g ectment proceedings.

Where the premises are occupied by a residentiak tenant, the writ shall be

served on the tenant, and no sooner than 30 days%& the writ is served, the

plaintiff shall be placed in possession of the propertvbm—\out further

proceedings.

(f)(1) In an action for foreclosure under this section, if alie\or interest in

such redlty is held by any person or federal agency which may not

foreclosed by strict foreclosure pursuant to federa law, the court shahroceed

in accordance with subchapter 3 of this chapter.

VT LEG 266061.1
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by\any person or federal agency which may not be foreclosed by strict

fore&sure pursuant to federal law, a decree may be entered providing for such

period of Nedemption as the court may determine, and providing for a sale of

the mortqaquremis&s at the conclusion of such period if the premises are not

redeemed, and foNthe time, manner, and notice of sale, if required, and the

application of any progeeds.

(g) Inan action for%ecl osure under this section, where the time of

redemption has expired, théartv obtaining the foreclosure shall cause to be

recorded in the office where by |&w adeed of thelands is required to be

recorded, within 30 days after the exiiration of the time of redemption, a

certified copy of the judgment and the cétificate of nonredemption.

(h) The expiration of the right of reder%on under the decree shall not

foreclose the interest of subsequent purchasers, Rortgagees, or attaching

creditors whose interest in the property being fore&sed first arose after the

filing of the complaint for foreclosure in the land records as provided in section

4932 of this chapter, unless the plaintiff complies with subsgction (q) of this

section.

VT LEG 266061.1
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§4945. JUDICIAL SALE FORECLOSURE

(&) \All liens and mortgages affecting real property may, on the written

motion }anv party to any suit for foreclosure of such liens or mortgages, or at

the discretion\9f the court before which the forecl osure proceedings are

pending, be forechosed by ajudicial foreclosure sale, even if the mortgage does

not contain asale proXision instead of a strict foreclosure.

(b) In an action for fokeclosure, if alien or interest in such redlty is held by

any person or federal agency\which may not be foreclosed by strict foreclosure

pursuant to federal law, adecr%wav be entered providing for such period of

redemption as the court may determiie, and providing for asae of the

mortgaged premises at the conclusi ono\euch period if said premises are not

redeemed, and for the time, manner, and notice of sae, if required, and the

application of the proceeds therefrom.

§ 4946. PROCEDURE

(a) Order for judicial sale. Unless strict foreclosure\s ordered pursuant to

section 4941 of thistitle, the court shall, upon entry of acé(ee of foreclosure,

order that the mortgaged property be sold at public saleif it is rQt redeemed

within the time period alowed by the court. The time and manner &f the sale

shall be specified in the notice of sale reguired by section 4952 of this ttle.

VT LEG 266061.1
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dexree is made foreclosing the right of redemption by judicia sale with respect

to faNand or adwelling house of four units or fewer that is currently

occupied By the owner as his or her principal residence at the time the plaintiff

applies for enty of judgment, the time of redemption shall be established by

the court and sf1>\be no more than six months from the date of the decree.

The court shall fix th&period of redemption taking into consideration whether

thereis value in the mort§aged property in excess of the mortgage debt and

debt owed to junior lienholdegs, any assessed but unpaid property taxes, the

condition of the mortgaged prck(tv, and any other equities. No saleof a

dwelling house of four units or feweNwhen currently occupied by the owner as

his or her principal residence at theti rAhe plaintiff appliesfor entry of

judgment may take place within seven mo%qs of service of the foreclosure

complaint, unless the court orders a shortened rsdemption period pursuant to

this section or the plaintiff and the mortgagor mutually agree to a shorter

period after commencement of the action to forecl ose the mortgage.

(c) Timefor redemption; other property. If adecree is%adeforecl osing the

right of redemption by judicia sale with respect to any propek\other than

farmland or adwelling house of four units or fewer that is currentl\occupied

by the owner as his or her principal residence at the time the plaintiff lies

VT LEG 266061.1
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h‘court to no more than 30 days.

(&Writ of possession. Upon expiration of the period of redemption, if the

mortgagoNor the mortgagor’ s successors, heirs, or assigns have not redeemed

the mortgage,\any remaining rights of the mortgagor to possession shall

terminate, and %plerk of the court shall issue awrit of possession at the

plaintiff’s request. gch writ shall have the same force and effect and be

executed in the same manoer as similar writs issued after judgment by a court

of law in ejectment proceed\\qs. Where the mortgaged property is occupied

by aresidential tenant, the Wriévall be served on the tenant, and no sooner

than 30 days after the writ is servehhe plaintiff shall be placed in possession

of the mortgaged property without furh( proceedings.

§4947. FORECLOSURE OF EQUITY C>‘REDEM PTION-RECORDING

In an action for foreclosure under this subchagter where the time of

redemption has expired, the party obtaining the foreslosure shall cause to be

recorded in the office where by law a deed of the |ands ¥ required to be

recorded, within 30 days after the expiration of the time of Nedemption, a

certified copy of the judgment and the certificate of nonredemption.

§4948. REINSTATEMENT OF MORTGAGE PRIOR TO SAL

(a) Upon agreement of the parties, the mortgagor may rei nstate theoan

after the expiration of the redemption period set forth in the judgment ordex but

VT LEG 266061.1
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%&ver of foreclosure and, after receiving court approval, record it in the land

reco%sof the city or town where the mortgaged property lies. Upon

recording\the waiver of foreclosure shall operate to terminate the foreclosure

and restore%xparties and all junior lienholders to the positions they held prior

to thefiling of %[orecl osure.

(b) The foIIowi%(orm of waiver of foreclosure may be used. Nothing

herein shall be constru prevent the use of other forms or to prevent

dteration of the form as ci%(nstanc&s require:

WAIV&OF FORECL OSURE

MORTGAGEE, holder of record ch\mortqaqe deed dated , 20

and of record in Book at Page f the City/Town of

Land Records (“the Mortgage’) executed delivered to it by

MORTGAGOR(S) covering real estate located N the Town of

Vermont hereby acknowledges and agrees:

1. For the breach of the condition of the Mortgage N\VIORTGAGEE

initiated aforeclosure action against MORTGA GOR by Complaint for

Foredlosure dated .20 which iso\ecord in Book

at Page of the Town of Land Records.

VT LEG 266061.1
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rei nstatement of the Mortgage and the MORTGA GEE agrees to

reinstate.

NOW THEREFORE, MORTGA GEE does hereby acknowledge that it has

recelved Dav\*ent of the arrearages due it under the Mortgage and the

promissory note\hi ch it secures, and in consideration thereof, does hereby

waive the aboveen}ed foreclosure action and release unto said

MORTGAGOR, his’her/\s heirs, persona representatives, successors, and

assigns, all claims asserted}\lhe foreclosure action. THE MORTGAGE IS

NOT DISCHARGED.

Thiswaiver is given pursuant to 12 W.S.A. § 4948. Thiswaiver shall have no

effect on the Mortgage referenced aboveother than to reinstate the same, and

therights of all parties named in the forec&ure action, aswell as the rights of

any junior lienholders, remain intact as if no forclosure had been commenced.

IN WITNESS WHEREOF, the sasid MORTGA GERhas caused this instrument

to be executed by its duly authorized agent this day of , 20

MORTGAGEE

By:

Its Duly Authorized Agent

Printed Name:

State of

VT LEG 266061.1
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C 1 £
Soern=el

>ﬂ\ in said County and State, then personally appeared the

aboveXaamed duly authorized agent who acknowl!edged the foregoing waiver

of forec&tre to be hig'her free act and deed and the free act and deed of the

MORTGAGEX.

Beforem

Printed Nam&

Notary Public

My Commission expixation

LR R R R R R R LR R R R R R RN TREE R R R R R R R R R R R RS R R

The request for waiver of %ch osure is SO ORDERED this day

§4949. REDEMPTION PRIOR TO JUDICIAL E

of , 20

Superior Court Judge

(8) The mortgagor is entitled to redeem the premi;\al any time prior to

the sale by paying the full amount due under the judgment &cder.

(b) Upon agreement of the parties, the mortgagor may redém the premises

at any time prior to the sale by paying less than the full amount c&wnder the

judgment order. In such case, the parties to the foreclosure shall, with &ourt

approval, amend the redemption amount. Upon payment of the amended

VT LEG 266061.1
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édemption as evidence that the judgment amount was redeemed. Upon the

reco%&aq of acertified copy of the Certificate of Redemption in the land

records, the foreclosed mortgage shall be of no further force or effect and any

junior lienhol shall return to the position it held prior to thefiling of the

foreclosure.

§4950. DEED IN LU OF FORECLOSURE

In lieu of proceeding ader section 4946 of thistitle, the mortgagor may

convey the mortgaged proré\v to the mortgagee. In such case, the rights of al

parties named in the foreclosure &ction, as well as the rights of any junior

lienholders, remain intact asif no bﬁd osure had been commenced.

§4951. JUDGMENT VACATED

Notwithstanding any provision to the cortiyary in this chapter or other law,

parties who have entered an appearance in the fogeclosure may stipulate and

move to vacate the judgment at any time prior to %@ucti on. If the court

approves the motion, the judgment shall be vacated a%(he parties, the

property, and any lienholders of record in the land recordkjll be restored to

their original positions as if no foreclosure had been commenced and no

judgment entered. This section will apply retroactively and applv\q ordersto

vacate in existence on the effective date of this section.

VT LEG 266061.1
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\(a) Generally. If the mortgaged property is not redeemed, the plaintiff shall

sal I%xmortqaqed property in accordance with this section, complying with al

court ordexs and applicable power of sae provisions.

(b) Noticeof sale; publication. Notice of sale shall be published oncein

each of three su ive weeks in anewspaper of general circulation in the

town where the Ian}%ﬁ, the first publication to be no fewer than 21 days

before the day of sae.

(c) Notice of sale; service\ A copy of the notice of sale shall be mailed by

first class mail, postage prepaid, ¥ all parties who appeared in the foreclosure

action or to their attorneys of record\If the mortgagor has not appeared in the

foreclosure action, a copy of the notice Of sale shall also be mailed by first

class mail, postage prepaid, to the mortgagoNat the mortgagor’ s last known

address. The notice of sale shall be mailed no féyver than 21 days before the

date of sale.

(d) Notice of sale; waiver. No foreclosure sale sha\be invalid or

ineffectual to foreclose a mortgage pursuant to this section X any party entitled

to be sent notice, either before or after such foreclosure sale, k&ves itsrights

to such notice.

VT LEG 266061.1
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\ may be altered as circumstances reguire, but nothing herein shall be

constred to prevent the use of other forms:

By virt\e and in execution of the Power of Sale contained in a certain

mortgage giveq by to dated
and recorded in Volume , Page
of the land records}\he municipality of . of which

mortgage the undersigned\is the present holder (if by assignment, or in any

fiduciary capacity, give refémce) for breach of the conditions of said

mortgage and for the purpose %recl osing the same will be sold at Public

Auction at (place\at o'clock , M. on the

day of , 20 a I§\d singular the premises described in

said mortgage,

(In case of partia releases, state exceptions.)

To wit: (Legal description of the premises.)

Terms of sde: (State here the amount, if any, to be paid\n cash by the

purchaser at the time of the sale, and the schedul e for pavkmt of the balance

and other terms of sale.)

The mortgagor is entitled to redeem the premises at any time prior ¥ the sale

by paying the full amount due under the mortgage, including the costs and

expenses of the sdle.

VT LEG 266061.1
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Mortgagee (may be signed by mortgagee' s attorney)

Dated: , 20

§ 4953. C(%QUCT AND LOCATION OF SALE

(a) Location. Xhe sale shall be held at the mortgaged property unless

another place for sale\s directed by the court. At the sale, the mortgaged

property shall be sold to\ﬁe highest bidder in conformance with the terms of

sale set forth in the notice of Sale.

(b) Adjournments. The publi§ sale may be adjourned one or more times for

atotal time not exceeding 30 days, Wthout further court order, and without

publication or service of anew noti ce>‘$l e, by announcement of the new sale

date to those present at each adj ournment&)v posting notice of the

adjournment in a conspi cuous place at the locati§n of the sale. The public sale

may be adjourned for aperiod of timein excess of 3Q days by agreement of the

mortgagor and mortgagee or by order of the court.

(c) Permitted bidders. Permitted bidders at the sale may nclude, without

limitation, the mortgagee, the mortgagor, or any lien holder. AN bidders,

except for the mortgagee plaintiff, must meet the requirements se}kzrth inthe

notice of salein order to bhid at the sale.

VT LEG 266061.1
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\(a) Confirmation order. Following the sale, the plaintiff shall file with the

court Areport on oath of the sale, together with arequest for confirmation of

the sale, which shall include an accounting of the sale proceeds, and a

proposed oé( confirming the sale. Copies of the report of the sale and

request for con%hation shall be mailed by first class mail, postage prepaid, to

al parties who app in the foreclosure action or to their attorneys of record

and to the mortgagor at the mortgagor’ s last known address. If no objections

to the request for confirma%n are filed within 15 days after it isfiled, the

court may issue an order of co%'nati on of the sale without hearing, unless the

court in its discretion determines th hearing is necessary. The order of the

court confirming the sale shall be conchs’ ve evidence as against all persons

that the foreclosure and sale were conducted\n accordance with this section.

(b) Transfer of title. The confirmation ord all be recorded in the land

records of the town where the mortgaged property i8Jlocated and shall transfer

title to the mortgaged property to the purchaser uponéordi ng.

(c) Dishursement of proceeds. In the event that the p&eeds of thesale,

after first deducting the reasonable expenses incurred in makintthe sale,

exceed the amounts due to the plaintiff at the time of sale, the co%;mati on

order shall provide for the payment of the surplus to other lienhol der& record

in the order of the priority of their liens. In the event that the proceeds of t
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éﬁen ants, the excess shall be paid to the defendant mortgagor. If the plaintiff

is tkb\iqh bidder at the sale, and the plaintiff’ s bid exceeds the amount due to

the plaik\[ at the time of the sale, the plaintiff shall not be required to pay any

surplus to t&ther lienholders or to the defendant mortgagor.

(d) Deficien& Unless the mortgaged property is farmland as defined in

subdivision 4931(3)\( thistitle or adwelling house of two units or fewer that

is currently occupied by the owner as his or her principal residence, the

plaintiff may request a defici®&ncy judgment in the foreclosure complaint. The

court shall assess ajudgment agaihst the mortgagor for the deficiency if the

proceeds of sdle are insufficient to the expenses incurred in making the

sale and the amount due to the plai ntiff\Nothi ng in this section shall preclude

the plaintiff from maintaining a subsequent action against the mortgagor for

the deficiency if adeficiency judgment is notéu,lested in the foreclosure

complaint or if the request is withdrawn without préludice prior to, or at the

same time as, the request for confirmation of the sale.

(e) Failure of sale; resde. In the event that the purch alsto pay the

balance of the purchase price according to the terms of the salg(hen, upon the

request of the plaintiff, the down payment shall be forfeited, the fongclosure

sale shall be void, the court shall issue an order vacating the confi rmg&n
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Subchapter 4. Foreclosure by Nonjudicial Sae

§4961. PQWER OF NONJUDICIAL SALE

WhetherB\not apower of saleis contained in a mortgage relating to any

property, except fyr farmland or a dwelling house of four units or less when

currently occupied, al\the time of service of the notice of sale pursuant to

section 4964 of this titéﬁv the owner as his or her principal residence, instead

of asuit and decree of forecks.lre, the mortgagee may, upon breach of

mortgage condition, forecl ose}qn the property without first commencing a

foreclosure action or obtaining af%cl osure decree by complying with the

terms of this subchapter. No sale undAnd by virtue of anonjudicial power of

sale shall be valid and effectual to forecl o&.e mortgage unless the conditions

of this subchapter are complied with.

§4962. NOTICE OF INTENTION TO FORECL OSE

(a) At least 30 days prior to service of a notice of gv pursuant to

subsection 4952(c) of thistitle, notice of intention to fore&se in awriting

complying with this section shall be sent to the mortgagor by registered or

certified mail at his or her last known address.

(b) Thewriting required by this section shall state, in a manner calcylated

to make the mortgagor aware of the situation:
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(2) the mortgage condition claimed to have been breached;

) that the mortgagee has accel erated maturity of the debt secured by

the moréqe, if that is the case;

(4) trkmount to be paid or other action necessary to cure, and the time

within which tfkure must take place, which shall be not less than 30 days

dafter the date of the ni§tice of intention to foreclose;

(5) theintention ol\the mortgagee to foreclose by exercising the power

of sale contained in the mc%aqe, if the breach of the mortgage condition is

not cured within the time and ihhe manner specified in the notice; and

(6) that the mortgagor will beentitled to be sent notice of the foreclosure

sale at least 60 days prior to the sale andXo redeem the mortgaged property at

any time prior to the sale by paying the fuh(nount due under the mortgage,

including the costs and expenses of the sale.

(c)(1) The following notice of intent to foreclose\form may be used and

may be altered as circumstances require:

PLEASE TAKE NOTICE that you have defaulted underN_oan No.

by [mortgage condition breached] required by vo\gPromi SSory

Note dated , 20 . Thisdefault also constitutes a bggh of the

Mortgage, dated .20 , recorded in Volume at Page of

the Land Records, which secures the Loan. As aresult of your default, we
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b{he Mortgage, totaling $ as of today’ s date. In order to cure

thisd It, you must pay to us on or before [adate not less than

thirty (30)\days after the date of this Notice] the sum of $ , plus

interest at the'sate of $ per day to the date of payment. If you do

not cure this de%slt by making the payments required, it is our intention to

foreclose by exercising the power of sale contained in the above Mortgage.

Y ou will be sent notice oh\the foreclosure sale at least sixty (60) days prior to

the sale, and you will be enM to redeem vyour interest in the mortgaged

property at any time prior to trgal e by paying the full amount due under the

Mortgage, including the costs and enses of the sale. If you do not cure the

default or redeem your interest, your owNership of the mortgaged property will

be terminated.

(2) This subsection shall not be construed\to prevent the use of other

forms except that al notices shall comply with the pxovisions of subsection (b)

of this section.

§4963. PUBLICATION OF NOTICE OF SALE

Notice of a sale conducted pursuant to this subchapter shall he published

once in each of three successive weeks, in a newspaper of qeneraﬁ\rculati on

in the town where the land lies, the first publication to be not |ess than R1 days

before the day of sale.
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\The mortgagee shall record the notice of salein the land records of the town

or city\where the land lies not less than 60 days prior to the sale. Thefiling of

the noticeof the sale shall bein lieu of filing aforeclosure complaint under

section 493%( thistitle and shall be sufficient notice of the pendency of the

nonjudicial foreclesure by power of saleto all persons who acquire any interest

or lien in the mortg property between the dates of recording the notice of

sale and recording the forgclosure deed. Without further notice or service,

those persons shall be bouhﬁv the power of sale and the foreclosure deed and

shall be foreclosed from all riqkor eguity in the mortgaged property.

§ 4965. SERVICE; FORM

(a)(1) In all cases, unless service is waived under subsection 4966(q) of this

title, a copy of the notice of sale shall be seXed on the mortgagor or his or her

representativein interest by:

(A) sending the notice by registered or cerified mail addressed to the

mortgagor or such representative at his or her last knowR address, or to such

person and address as may be agreed upon in said mortgage) at |east 60 days

before said sale; or

(B) serving the notice in any manner authorized by the V é&mont

Rules of Civil Procedure.

(2) Asused in the section, “mortgagor” shall mean the mortgagor or\the
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ty
D A

\(b)( 1) A copy of the notice of sale shall be sent to any tenant lawfully

occmnq the mortgaged property and to any person having a recorded interest

in the mortgaged property of record which will be foreclosed by the sale,

provided that\he interest is recorded in the applicable |land records prior to the

recording of theXthe of sale. The notice required by this subsection shall be

sent not less than 6&51\/5 before the sale. Notice to atenant shall be sufficient

if mailed to the tenant by\Xirst class mail at the address specified in the lease, if

recorded, or to the occupan& the address of the mortgaged property, if the

lease is not recorded.

(2) Compliance with this subsection shall be sufficient with respect to

persons entitled to receive notice under sybdivision (1) of this subsection, and

the failure to give additional notice shall rb‘be grounds to invalidate the sale.

Any mortgagor or junior lienholder who refu 0 accept or claim mailed or

served notice or who frustrates attempts by the mortgagee to give notice of the

sale by failing to give or leave aforwarding address or By other acts or

omissions shall be deemed to be notified of the sale, provi that such

mortgagee shall have made a good faith effort to provide such\soti ce.

(c)(1) The following notice of sale form may be used and may Be atered as

circumstances require:

By virtue and in execution of the Power of Sale contained in a certain
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Lagdooooainon b to gotod ond
éorded in Volume Page of the land records of the
town , of which mortgage the undersigned is the present holder,

(if by assi§inment, or in any fiduciary capacity, give reference) for breach of

the condition\of said mortgage and for the purpose of foreclosing the same

will be sold at Public Auction at o' clock, M. on the
day of 20 , (place) at the mortgaged
property.

To wit: (Legal description of Y\he mortgaged property and in case of partial

rel eases, state exceptions.)

Terms of sde: (State here the amouny, if any, to be paid in cash by the

purchaser at the time of the sale, and téechedul e for payment of the balance.)

The mortgagor and all junior lienholders aéentitled to redeem the mortgaged

property at any time prior to the sde by paying the full amount due under the

mortgage, including the costs and expenses of the sale.

Other terms to be announced at the sale or inquire at \

(Signed)

Mortgagee (may be signed by mortgagee' s attorney)

20

(2) This subsection shall not be construed to prevent the use of oth

forms. A notice of sdle shall be sufficient if it fully sets forth the date, tik
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A of the mortgaged premises; the date of the mortgage; the volume and page

of t&ordi ng of the mortgage; the terms of the sale; the statement language

required By subdivision (d)(1) of this section; and notice of the right to redeem.

(d)(1) Tk(uoti ce of the sale shall include the following statement: “The

mortgagor and }\uni or lienholders are hereby notified that at any time before

the foreclosure sale, the mortgagor and all junior lienholders have aright to

petition the superior cou\\for the county in which the mortgaged property is

situated, with service upon%e mortgagee, and upon such bond as the court

may reguire, to enjoin the scheded foreclosure sale. Failure to institute such

petition and complete service upor%e foreclosing party, or the party’ s agent,

conducting the sale prior to sa e shall thexeafter bar any action or right of

action of the mortgagor or any junior Iien%er based on the validity of the

foreclosure, the right of the mortgagee to con@ the foreclosure sa e, or

compliance by the mortgagee with the notice requirdments and other

conditions of this section. An action to recover damak resulting from the

sale of the mortgaged property on the date of the sale may Be commenced at

any time within one year following the date of the sale, but n&\ereafter.”

(2) The mortgagor and all junior lienholders shall have the rights

contained in the notice provided for in this subsection.
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\(a) The sale shall be held at the mortgaged property except that it may be

hel Aeewhere if agreed to in writing by the mortgagor and the mortgagee not

less than 80 days nor more than 90 days before the sale. At the sale, the

mortgaged pkpertv shall be sold to the highest bidder in conformance with the

terms of sale set frth in the foreclosure notice.

(b) The mortgagoNshall be entitled to redeem the mortgaged property at

any time prior to the saleWy paying to the mortgagee the full amount due under

the mortgage, including th&sts and expenses of the sale.

(c) The public sale may be acjourned one or more times for atotal time not

exceeding 60 days by announcement\of the new sale date to those present at

each adjournment or by posting noticeB\the adjournment in a conspi cuous

place at the location of the sale. Written r&ce of the new sale date shall also

be given by first class mail, postage prepaid, to aay person who received notice

of the sale pursuant to section 4965 of thistitle.

(d) Permitted bidders at the sale shall include, witho\t limitation, the

mortgagee, the mortgagor, or any subsequent lien holder. Al bidders, except

for the mortgagee, shall meet the requirements set forth in the NQtice of salein

order to bid at the sale.

(e) In the event that the proceeds of sale, after first deducting the

reasonabl e expenses incurred in making the sale, exceed the amounts due
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of Xecord in the order of the priority of their liens. In the event that the

proc;ds of sale exceed the amount due to the mortgagee and the amounts due

to the otheéx lien holders, the excess shall be paid to the mortgagor. The

mortgagee Aerson conducting the sale may interplead any sale proceedsin

excess of the iréhtedn&ss and expenses secured by the mortgage in the event

there are any liens of Wecord against the real estate.

(f) This section shall Not preclude the mortgagee from maintaining a

subsequent action against tkmortqaqor for any deficiency.

(g) No foreclosure sale shall he invalid or ineffectual to foreclose a

mortgage under this section if, befor&or after the foreclosure sale, a party

entitled to receive notice of the sale Wal\fs his or her right to such notice. A

waiver of notice authorized or validated und®r this section shall be recorded in

the land records in the town or city where the pryperty is located.

§4967. RECORDING FOLLOWING SALE

(a) Within 90 days after the sale, the mortgagee sellg pursuant to the

power shall cause the forecl osure deed and an accompanying affidavit to be

recorded in the land records of the town where the property is sNuated. The

affidavit setting forth fully and particularly the mortgagee's actsm\ respect to

the sale of the mortgaged property, including the dates that notices of the sale

were published, and shall set forth facts showing that no personininterest \sin
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ZBQB. The affidavit or aduly certified copy thereof shall be admissiblein

eviogce on the issue of whether the power of sale was duly executed.

(b) If the recording required by this section is prevented by an order or stay

of any courhheti me for such recording shall be extended until 10 days after

the expiration oxemoval of such order or stay.

(c) If the recorom required by this section is made more than 60 days after

the sale, the affidavit shal, state why the recording was not made earlier.

(d) Failureto record the and affidavit within the statutory period

required by this subsection sha%ender the sale void and of no effect only asto

liens or other encumbrances of rec&i ntervening between the day of the sale

and the time of recording of said deed§d affidavit.

(e) Correction of error. In case of an alléged error or omission in the

affidavit, the court, on petition and after notice t§ interested parties, may

validate the affidavit or authorize the recording o1§\affidavit amending,

correcting or in substitution for an affidavit so recordé\and the affidavit so

authorized to be recorded or a certified copy of the recorche(eof shall have

the same effect and shall be admitted in evidence asiif it had %‘1 recorded

within the 90-day period required by this section.

§4968. TRANSFEROF TITLE

Title to the foreclosed mortgaged property under this section shall not p
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Ah recording, title to the mortgaged property shall pass to the purchaser free

and cl&ar of al interests and encumbrances which do not have priority over

§4969. FAINJRE OF SALE, RESALE

If the purch;\does not pay the balance of the purchase price according to

the terms of the sale, &nd at the option of the mortgagee, the down payment, if

any, shall be forfeited ant\the foreclosure sale shall be void.

§4970. FORM AND EFF% OF FORECLOSURE DEED

(a) The foreclosure deed sh e in substantially the following form:

of County, State of , holder

of amortgage from to dated , recorded

in Book at Page  of the\‘own of Land Records, by

the power conferred by said mortgage and everyother power, for dollars

paid, grant to , (complete mailing adok@ , of

Street, Town (City) of ) County, State of

, the premises conveyed by said mortgage.

(Here add acknowledgment)

(b) A deed substantialy in the form set forth in subsection (a) ok this

section shall, when duly executed and delivered, have the force and e}\m of a

deed in fee simple to the grantee, heirs, successors and assigns, to their ow
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he mortgaged property; that in all of the mortgagee’s

proceedings im e thereof, the mortgagee has complied with the

requirements of this%vapter; and that the mortgagee will warrant and

defend the same to the qranéei rs, successors, and assigns against the lawful

claims of all persons claiming bv.%\or under him or her.

Sec. 2. REPEAL

Subchapter 6 of Chapter 163 of Title 12 (forecloSire of mortgages) is

repeal ed.
Sec. 3. EFFECTIVE DATE; APPLICABILITY

This act shall take effect on July 1, 2011 and shall apply to any mort

et g in<ritytel after thet d

Sec. 1. 12 V.SA. chapter 172 is added to read:

CHAPTER 172. FORECLOSURE OF MORTGAGES

Subchapter 1. General Provisions

§4931. DEFINITIONS

As used in this chapter:

(1) “Agricultural activity’ includes the growing, raising, and

production of horticultural and silvicultural crops, grapes, berries, trees, fruit,

poultry, livestock, grain, hay, and dairy products.
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(2) “ Dwelling house” means a residential structure or mobile home

which contains one to four family housing units, or individual units of

condominiums or_cooper atives, each of which is used or intended to be used as

aresidence.

(3) “Farmland” means land devoted primarily to commercial

agricultural activities.

(4) “Value” means market value less all reasonable expenses that

would beincurred in salling the property. Market value for purposes of this

section may be determined based on evidence of market value deemed by the

court to be reasonably reliable, which may include grand list valuation and the

common level of appraisal used in the town wher e the property islocated, if

the court finds such evidence to be reasonably reliable.

§4932. VENUE; JOINDER OF PARTIES, RECORDING

(a) Actionsto foreclose a mortgage under subchapter 2 or 3 of this chapter

shall be brought in the civil division of the superior court for the county where

theland lies, or, if the land described in the mortgage lies in more than one

county, then in one of the counties in which the land lies.

(b) The plaintiff shall file a copy of the complaint in the town clerk’s office

in each town where the mortgaged property islocated. The clerk of the town

shall minute on the margin of the record of the mortgage that a copy of

foreclosure proceedings on the mortgage s filed. The filing shall be sufficient
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notice of the pendency of the action to all persons who acquire any interest or

lien on the mortgaged premises between the dates of filing the copy of

foreclosur e and the recording of the final judgment in the proceedings.

Without further notice or service, those persons shall be bound by the

judgment entered in the cause and be foreclosed from all rights or equity in the

premises as completely as though they had been partiesin the original action.

(c) If the mortgaged property is subject to a residential rental agreement,

asdefined in 9 V.SA. § 4451:

(1) The plaintiff shall join as a party defendant any person occupying

the mortgaged property pursuant to a residential rental agreement as of the

date the copy of the complaint isrecorded in the land records. Service of the

complaint on the tenant shall be sufficient if mailed to the tenant by first class

mail at the address specified in the rental agreement, if the agreement is

recorded, or to the “ occupant” at the address of the leased premisesif the

agreement is not recorded.

(2) The summons and complaint served on any person occupying the

premises pursuant to a residential rental agreement shall contain the following

notice, written in at least 14-point type:

THE PROPERTY IN WHICH YOU LIVE ISBEING FORECLOSED

UPON. YOU ARE NAMED ASA DEFENDANT IN THE

FORECLOSURE BECAUSE YOUR RIGHT TO REMAIN ON THE
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PREMISES MAY END WHEN THE FORECLOSURE IS

COMPLETED. YOU MUST NOTIFY THE COURT OF YOUR

NAME AND ADDRESSIN ORDER TO BE KEPT INFORMED OF

THE STATUS OF THE FORECLOSURE.

(3) _Upon receipt of the complaint, the owner of the mortgaged property

shall notify each tenant who entersinto a residential rental agreement that the

premises are the subject of a pending foreclosure action and that, in the event

the owner is unable to redeem the premises, the tenant may be required to

vacate the premises upon 30 days notice, or upon such other noticeasis

required by federal law, whichever islonger. The failure of the owner to

provide notice under this subsection shall not affect or invalidate the

foreclosur e action.

(d) All proceedings shall be before the superior judge alone, and trial shall

be without jury.

§ 4933. NOTICE TO COMMISS ONER OF BANKING, INSURANCE,

SECURITIES AND HEALTH CARE ADMINISTRATION

(a) When the mortgage holder files an action under subchapter 2 or 3 of

this chapter to foreclose upon an owner-occupied dwelling house, the

mortgage holder shall simultaneously file a notice of foreclosure with the

commissioner of banking, insurance, securities, and health care
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administration. The commissioner may requir e that the notice of foreclosure

be sent in an e ectronic format. The notice of foreclosure shall include:

(1) the name and current mailing address of the mortgagor;

(2) the address of the property being foreclosed;

(3) the name of the current mortgage holder, along with the address and

telephone number of the person or entity responsible for workout negotiations

concer ning the mortgage;

(4) the name of the original lender, if different;

(5) the name, address, and tel ephone number of the mortgage servicer,

if applicable; and

(6) any other information the commissioner may require.

(b) The court clerk shall not accept a foreclosure complaint for filing

without a certification by the plaintiff that the notice of foreclosure has been

sent to the commissioner of banking, insurance, securities, and health care

administration in accordance with subsection (a) of this section.

(c) Acceptance of a foreclosure complaint by the court clerk that, dueto a

good faith error or omission by the plaintiff or the clerk, does not contain the

certification required in subsection (a) of this section shall not invalidate the

foreclosur e proceeding, provided that the plaintiff files the reqguired notice

with the commissioner within 10 days of obtaining knowledge of the error or

omission.
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§4934. SUPPLEMENTAL JUDGMENT JOINING PARTIES RECORDING

At any time, without further notice or service on the purchaser or

mortgagor or lienholder whose interest in the property being foreclosed fir st

arose after thefiling of the complaint in the town clerk’s office, and upon filing

certified copies of the deed, mortgage, or attachment with the clerk of the court

by the plaintiff in the foreclosure action, any superior judge may sign a

supplemental judgment specifically naming that party. Reference to the deed,

mortgage, or lien and the supplemental judgment may be filed in the town

clerk’s office for record, and it shall have the same force and effect as though

that person had been made a party defendant in the original action.

§ 4935. TAXESPAID BY MORTGAGEE

A tax assessed upon mortgaged real estate in this state may be paid by the

mortgagee or assignee of the mortgage upon such property. The amount so

paid, including costs, if any, shall thereupon be added to and become a part of

the debt or obligation secured by such mortgage.

§ 4936. FORECLOSURE OF REAL OR PERSONAL PROPERTY

A mortgage or a security agreement constituting a lien on both real and

personal property to secure the payment of a debt, whether evidenced by one

or mor e instruments, may be foreclosed in an action under subchapter 2 or 3

of this chapter.
8§ 4937. ATTORNEY SFEES
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When a mortgage contains an agreement on the part of the mortgagor to

pay the mortgagee, in the event of foreclosure, the attorney’ s fees incident

thereto, and claim is made therefor in the complaint, upon hearing, the court

in which the complaint is brought shall allow such fee asin its judgmentis

just.
§4938. EFFECT ON BANKRUPTCY PROCEEDINGS

Nothing in this chapter shall be construed to supersede any provision of

Title 11 of the United Sates Code.

8§ 4939. APPEALS

When a judgment is for the foreclosure of a mortgage, per mission of the

court shall be required for review.

Subchapter 2. Srict Foreclosure

§4941. DECREE FORECLOSNG EQUITY OF REDEMPTION; WRIT OF

POSSESS ON

(a) In any action for foreclosure with regard to any mortgage encumbering

property, the court may, if no saleis requested by the plaintiff or ordered by

the court pursuant to subsection (b) of this section, issue a judgment and

decree of foreclosure without requiring a judicial sale of the premises.

(b) In an action brought under subsection (a) of this section, any party may

by written motion request, or the court in its discretion may order, that
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property be sold at a judicial foreclosure sale, whether or not the mortgage

contains a power of sale.

(c) No decree foreclosing the right of redemption without sale shall be

issued absent a finding by the court that there is no substantial valuein the

property in excess of the mortgage debt found by the court to be due to the

plaintiff and any other lienholder, plus assessed but unpaid property taxes due

on the property. The court shall includein its order a summary of the evidence

upon which itsfinding is based.

(d) If adecreeisissued foreclosing the right of redemption without sale,

the time of redemption shall be six months from the date of the decree unless a

shorter timeisordered, or the mortgagor and mortgagee plaintiff agreeto a

shorter period. The court shall fix the period of redemption taking into

consideration whether thereis value in the property in excess of the mortgage

debt and debt owed to junior lienholders, any assessed but unpaid property

taxes, the condition of the property, and any other eguities.

(e) If the premises are not redeemed agreeably to the decree, the clerk of

the court shall issue a writ of possession at the plaintiff’s request. Such writ

shall have the same force and effect and be executed in the same manner as

similar writsissued after judgment by a court of law in g ectment proceedings.

Where the premises are occupied by a residential tenant, the writ shall be

served on the tenant, and the plaintiff shall be placed in possession of the
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property without further proceedings no sooner than 30 days after thewrit is

served, or upon such other time asisrequired by federal law, whichever is

longer.

(f)(1) In an action for foreclosure under this section, if alien or interestin

such realty is held by any person or federal agency which may not be

foreclosed by strict foreclosure pursuant to federal law, the court shall

proceed in accordance with subchapter 3 of this chapter.

(2) Inan action for foreclosure, if alien or interest in such realty is held

by any person or federal agency which may not be foreclosed by strict

foreclosur e pursuant to federal law, a decree may be entered providing for

such period of redemption as the court may determine, and providing for a

sale of the mortgaged premises at the conclusion of such period if the premises

are not redeemed, and for the time, manner, and notice of sale, if required, and

the application of any proceeds.

(g) In an action for foreclosure under this section, where the time of

redemption has expired, the party obtaining the foreclosure shall cause a

certified copy of the judgment and the certificate of nonredemption to be

recorded in the office where by law a deed of the landsis required to be

recor ded.

(h)_If the plaintiff complies with subsection (q) of this section, the

expiration of the right of redemption under the decree shall foreclose the
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interest of subsequent purchasers, mortgagees, or attaching creditors whose

interest in the property being foreclosed first arose after the filing of the

complaint for foreclosurein the land records as provided in section 4932 of

this chapter.

Subchapter 3. Foreclosure by Judicial Sale

§4945. JUDICIAL SALE FORECLOSURE

(a) _All liens and mortgages affecting real property may, on the written

motion of any party to any suit for foreclosure of such liens or mortgages, or at

the discretion of the court before which the foreclosure proceedings are

pending, be foreclosed by a judicial foreclosure sale, even if the mortgage does

not contain a sale provision instead of a strict foreclosure.

(b) In an action for foreclosure, if alien or interest in such realty is held by

any person or federal agency which may not be foreclosed by strict foreclosure

pursuant to federal law, a decree may be entered providing for such period of

redemption as the court may determine, and providing for a sale of the

mortgaged premises at the conclusion of such period if said premises are not

redeemed, and for the time, manner, and notice of sale, if required, and the

application of the proceeds ther efrom.

§ 4946. PROCEDURE

(a) Order for judicial sale. Upon entry of a decree of judicial sale

foreclosure, the court shall order that the mortgaged property be sold at a
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public saleif it is not redeemed within the time period allowed by the court.

The public sale shall be conducted on or before six months from the expiration

of the last redemption date set forth in the decree unless extended by the court

or stayed by a bankruptcy filing. The time and manner of the sale shall be

specified in the notice of sale required by section 4952 of thistitle.

(b) Time for redemption; owner-occupied dwelling house or farmland. If a

decree is made foreclosing the right of redemption by judicial sale with respect

to farmland or a dwelling house that is occupied by the owner as his or her

principal residence at the time the plaintiff applies for entry of judgment, the

time of redemption shall be established by the court and shall be six months

from the date of the decree, unless a shorter time is ordered by the court. The

court shall fix the period of redemption taking into consideration whether

thereis value in the mortgaged property in excess of the mortgage debt and

debt owed to junior lienholders, any assessed but unpaid property taxes, the

condition of the mortgaged property, and any other equities. No sale of a

dwelling house when occupied by the owner as hisor her principal residence

at the time the plaintiff appliesfor entry of judgment may take place within

seven months of service of the foreclosure complaint, unless the court orders a

shortened redemption period pursuant to this section or the plaintiff and the

mortgagor mutually agree to a shorter period after commencement of the

action to foreclose the mortgage.
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(c) Time for redemption; other property. If a decree is made foreclosing the

right of redemption by judicial sale with respect to any property other than

farmland or a dwelling house that is occupied by the owner as his or her

principal residence at the time the plaintiff applies for entry of judgment, the

redemption period shall be eliminated or reduced by the court to no more than

30 days.

(d) Writ of possession. Upon expiration of the period of redemption in the

decree, other than farmland or a dwelling house when currently occupied by

the owner ashis or her principal residence, if the mortgagor or the

mortgagor’ s successors, heirs, or assigns have not redeemed the mortgage,

any remaining rights of the mortgagor to possession shall terminate, and the

clerk of the court shall issue a writ of possession at the plaintiff’s request and

upon court approval. In the case of farmland or a dwelling house currently

occupied by the owner as hisor her principal residence when the period of

redemption in the decree expires, the clerk shall issue a writ of possession at

the plaintiff’s request and upon approval of the court. Such writ shall have the

same force and effect and be executed in the same manner as similar writs

issued after judgment by a court of law in gjectment proceedings. Where the

mortgaged property is occupied by a residential tenant, the writ shall be

served on the tenant, and the plaintiff shall be placed in possession of the

mortgaged property without further proceedings no sooner than 30 days after
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thewrit is served, or upon such other time asisrequired by federal law,

whichever islonger.

§4947. FORECLOSURE OF EQUITY OF REDEMPTION; RECORDING

(a) In an action for foreclosure under this subchapter wher e the time of

redemption has expired, the party obtaining the foreclosure shall cause a

certified copy of the judgment and the certificate of nonredemption to be

recorded in the office where by law a deed of the lands is reguired to be

recor ded.

(b) If the plaintiff complies with subsection (a) of this section, the

expiration of the right of redemption under the decree shall foreclose the

interest of subsequent purchasers, mortgagees, or attaching creditors whose

interest in the property being foreclosed first arose after the filing of the

complaint for foreclosure in the land records as provided in section 4932 of

this chapter.
8 4948. REINSTATEMENT OF MORTGAGE PRIORTO SALE

(a) Upon agreement of the mortgagor and mortgagee, the mortgagor may

reinstate or modify the loan after the expiration of the redemption period set

forth in the judgment order but before the public sale. Upon reinstatement or

modification of the loan, the mortgagee shall execute a waiver of foreclosure

and, after receiving court approval, record it in the land records of the city or

town where the mortgaged property lies. Upon recording, the waiver of
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foreclosur e shall operate to terminate the foreclosure and restore the parties

and all junior lienholders to the positions they held prior to the filing of the

foreclosure, as amended by any modification agreement between the

mortgagor and mortgagee.

(b) The following form of waiver of foreclosure may be used. Nothing

herein shall be construed to prevent the use of other forms or to prevent

alteration of the form as circumstances require:

WAIVER OF FORECLOSURE

MORTGAGEE, holder of record of a mortgage deed dated , 20

and of record in Book at Page of the City/Town of

Land Records (“ the Mortgage’ ) executed and delivered to it by

MORTGAGOR(S) covering real estate located in the Town of

Vermont her eby acknowledges and agrees:

1. For the breach of the condition of the Mortgage, MORTGAGEE

initiated a foreclosure action against MORTGAGOR by Complaint for

Foreclosure dated , 20 which is of record in Book

at Page of the Town of Land Records.

2. That MORTGAGOR(S has/have now cured the default and reguested

r einstatement of the Mortgage and the MORTGAGEE agreesto

reinstate the mortgage, as amended by any modification agreement

between the mortgagor and mortgagee.
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NOW THEREFORE, MORTGAGEE does hereby acknowledge that it has

received payment of the arrearages dueit under the Mortgage and the

promissory note which it secures, and in consider ation ther eof, does hereby

wali ve the above-entitled foreclosure action and release unto said

MORTGAGOR, his/her/its heirs, personal representatives, successors, and

assigns, all claims asserted in the foreclosure action. THE MORTGAGE IS

NOT DISCHARGED.

Thiswaiver is given pursuant to 12 V.SA. 8 4948. Thiswaiver shall have no

effect on the Mortgage referenced above other than to reinstate the same, as

amended by any agreement between the mortgagor and mortgagee, and the

rights of all parties named in the foreclosure action, as well as the rights of

any junior lienholders, remain intact, except as amended by any agreement

between the mortgagor and mortgagee, as if no foreclosure had been

commenced.

IN WITNESS WHEREOF, the said MORTGAGEE has caused this instrument

to be executed by its duly authorized agent this day of , 20

MORTGAGEE

By:

Its Duly Authorized Agent

Printed Name:

Sate of
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County of

At in said County and Sate, then personally appeared

the above-named duly authorized agent who acknowledged the foregoing

waiver of foreclosure to be hig’her free act and deed and the free act and deed

of the MORTGAGEE.

Before me,

Printed Name:

Notary Public

My Commission expiration

khkkkkhkhkkhhkhhkhhkhhhkdhhhkhhhhhhhhhdhhhhdhdhhhdddhrhrdxdhxxx*

The request for waiver of foreclosureis SO ORDERED this day

of , 20

Superior Court Judge

§ 4949. MORTGAGOR SREDEMPTION PRIOR TO JUDICIAL SALE

(a) The mortgagor is entitled to redeem the premises at any time prior to

the public sale by paying the full amount due under the judgment order and

such other amounts, including costs and expenses of sale, accruing

postjudgment as agreed upon by the mortgagor and mortgagee or ordered by

the court.
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(b) Upon agreement of the parties, the mortgagor may redeem the premises

at any time prior to the public sale by paying less than the full amount due

under the judgment order. In such case, the parties to the foreclosure shall,

with court approval, amend the redemption amount. Upon payment of the

amended redemption amount, the court shall issue a Supervening Certificate of

Redemption as evidence that the judgment amount was redeemed. Upon the

recording of a certified copy of the Supervening Certificate of Redemption in

the land records, the foreclosed mortgage shall be of no further force or effect

and any junior lienholder shall return to the position it held prior to the filing

of the foreclosure.

(c) The redemption right established by this section shall be in addition to

the redemption right set forth in the decree.

§ 4950. [Reserved.]

§4951. JUDGMENT VACATED

Notwithstanding any provision to the contrary in this chapter or other law,

the mortgagor and mortgagee may stipul ate and move to vacate the judgment

at any time prior to the public sale. If the court approves the motion, the

judgment shall be vacated and all parties, the property, and any lienholders of

record in the land records will be restored to their original positions asif no

foreclosure had been commenced and no judgment entered. Notwithstanding
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any other provision of law, this section will apply retroactively and apply to

orders to vacate in existence on the effective date of this section.

§4952. SALE PROCEDURES

(a) Generally. If the mortgaged property is not redeemed, the plaintiff

shall sell the mortgaged property in accordance with this section, complying

with all court orders and applicable power of sale provisions.

(b) Notice of sale; publication. Notice of sale shall be published oncein

each of three successive weeks in a newspaper of general circulation in the

town where the land lies, the first publication to be no fewer than 21 days

before the day of sale.

() Notice of sale; service. A copy of the notice of sale shall be mailed by

first class mail, postage prepaid, to all parties who appeared in the foreclosure

action or to their attorneys of record. If the mortgagor has not appeared in the

foreclosur e action, a copy of the notice of sale shall also be mailed by first

class mail, postage prepaid, to the mortgagor at the mortgagor’s last known

address. The notice of sale shall include the specific date, time, and location

of the sale and shall be mailed after the last date of redemption in the decree

but no fewer than 30 days before the date of the sale.

(d) Notice of sale; waiver. Any party entitled to be sent notice under this

section may, either before or after the foreclosure sale, waive the party’ s right

to receive notice, in which case no foreclosure sale shall beinvalid or
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ineffectual to foreclose that party’ srights under the mortgage. This subsection

shall not apply to farmland or to a dwelling house unless approved by the

court at or before the confirmation of sale.

(e) Notice of sale; form. The following form of notice of sale may be used

and may be altered as circumstances require, but nothing herein shall be

construed to prevent the use of other forms:

By virtue and in execution of the Power of Sale contained in a certain

mortgage given by to dated
and recorded in Volume , Page
of the land records of the municipality of , of which

mortgage the undersigned is the present holder (if by assignment, or in any

fiduciary capacity, give reference) for breach of the conditions of said

mortgage and for the purpose of foreclosing the same will be sold at Public

Auction at (place) at o'clock , M. on the
day of , 20 all and sinqular the premisesdescribed in
said mortgage,

(In case of partial releases, state exceptions.)

To wit: (Legal description of the premises.)

Terms of sale: (Sate here the amount, if any, to be paid in cash by the

purchaser at the time of the sale, and the schedul e for payment of the balance

and other terms of sale.)
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The mortgagor is entitled to redeem the premises at any time prior to the sale

by paying the full amount due under the mortgage, including the costs and

expenses of the sale.

Other terms to be announced at the sale or inquire at

Sgned:

Mortgagee (may be signed by mortgagee’ s attorney)

Dated: .20

§ 4953. CONDUCT AND LOCATION OF SALE

(a) Location. The sale shall be held at the mortgaged property unless

another place for saleisdirected by the court. At the sale, the mortgaged

property shall be sold to the highest bidder in conformance with the terms of

sale set forth in the notice of sale.

(b) Adjournments. The public sale may be adjourned one or more times for

a total time not exceeding 30 days, without further court order, and without

publication or service of a new notice of sale, by announcement of the new sale

date to those present at each adjournment or by posting notice of the

adjournment in a conspicuous place at the location of the sale. Notice of the

new sale date shall also be sent by first class mail, postage prepaid, to the

mortgagor at the mortgagor’s last know address at |east five days before the

new sale date. The public sale may be adjourned for a period of time in excess
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of 30 days by agreement of the mortgagor and mortgagee or by order of the

court.

(c) Permitted bidders. Any person may bid at the sale. All bidders, except

for the mortgagee plaintiff or designee, shall meet the requirements set forth in

the notice of salein order to bid at the sale.

§4954. PROCEDURE FOLLOWING SALE

(a) Confirmation order. Following the sale, the plaintiff shall file with the

court a report on oath of the sale, together with a request for confirmation of

the sale, which shall include an accounting of the sale proceeds, and a

proposed order confirming the sale. Copies of the report of the sale and

request for confirmation shall be mailed by first class mail, postage prepaid, to

all parties who appeared in the foreclosure action or to their attorneys of

record and to the mortgagor at the mortgagor’s last known address. The court

may issue an order of confirmation of the sale without hearing, unless the

court in its discretion determines that a hearing is necessary. The order of the

court confirming the sale shall be conclusive evidence as against all persons

that the foreclosure and sale wer e conducted in accordance with this section.

(b) Transfer of title. The confirmation order shall be recorded in the land

records of the town where the mortgaged property is located and shall transfer

title to the mortgaged property to the purchaser upon recording.
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(c) Dishursement of proceeds. In the event that the proceeds of the sale,

after first deducting the reasonable expenses incurred in making the sale,

exceed the amounts due to the plaintiff at the time of sale, the confirmation

order shall provide for the payment of the surplus to other lienholders of

record in the order of the priority of their liens. In the event that the proceeds

of the sale exceed the amount due to the plaintiff and the amount due to the

other defendants, the excess shall be paid to the defendant mortgagor.

(d) Deficiency. The plaintiff may request a deficiency judgment in the

foreclosure complaint. The court may assess a judgment against the

mortgagor for the deficiency if the proceeds of sale are insufficient to meet the

expenses incurred in making the sale and the amount due to the plaintiff. If the

plaintiff seeks a deficiency judgment, it shall be requested prior to issuance of

the confirmation order. Failure to reguest a deficiency judgment shall be

deemed a waiver of any deficiency judgment against a mortgagor.

(e) Failureof sale; resale. In the event that the purchaser failsto pay the

balance of the purchase price according to the ter ms of the sale, then, upon the

reguest of the plaintiff, the down payment shall be forfeited and the court shall

issue an order vacating the confirmation order. Upon motion and after

hearing, the court may issue a confirmation order to the second highest bidder.
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Subchapter 4. Foreclosure by Nonjudicial Sale

§4961. POWER OF NONJUDICIAL SALE

Whether or not a power of saleis contained in a mortgage relating to any

property, except for farmland or a dwelling house owned by a natural person,

instead of a suit and decr ee of foreclosure, the mortgagee may, upon breach of

mortgage condition, foreclose upon the property without first commencing a

foreclosur e action or obtaining a foreclosur e decree by complying with the

terms of this subchapter. No sale under and by virtue of a nonjudicial power

of sale shall be valid and effectual to foreclose the mortgage unless the

conditions of this subchapter are complied with.

§4962. NOTICE OF INTENTION TO FORECLOSE

(a) Atleast 30 days prior to service of a notice of sale pursuant to

subsection 4952(c) of thistitle, notice of intention to foreclose in a writing

complying with this section shall be sent to the mortgagor by registered or

certified mail at his or her last known address.

(b) Thewriting required by this section shall state, in a manner calcul ated

to make the mortgagor awar e of the situation:

(1) the mortgage to be foreclosed:

(2) the mortgage condition claimed to have been breached:;

(3)_that the mortgagee has accelerated maturity of the debt secured by

the mortgage, if that is the case;
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(4) the amount to be paid or other action necessary to cure, and the time

within which the cure must take place, which shall be not less than 30 days

after the date of the notice of intention to foreclose;

(5) theintention of the mortgagee to foreclose by exercising the power

of sale contained in the mortgage, if the breach of the mortgage conditionis

not cured within the time and in the manner specified in the notice; and

(6) that the mortgagor will be entitled to be sent notice of the

foreclosure sale at least 60 days prior to the sale and to redeem the mortgaged

property at any time prior to the sale by paying the full amount due under the

mortgage, including the costs and expenses of the sale.

(c)(1) The following notice of intent to foreclose form may be used and may

be altered as circumstances reguire:

PLEASE TAKE NOTICE that you have defaulted under Loan No.

by [ mortgage condition breached] required by your Promissory

Note dated ,20 . Thisdefault also constitutes a breach of the

Mortgage, dated .20 ,recordedin VVolume at Page of

the Land Records, which secures the Loan. As a result of your default, we

have accelerated the maturity of all indebtedness due on the Loan and secured

by the Mortgage, totaling $ as of today’ sdate. In order to cure

this default, you must pay to us on or before [ a date not | ess than

thirty (30) days after the date of this Notice] the sum of $ , plus
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interest at the rate of $ per day to the date of payment. If you do

not cur e this default by making the payments required, it is our intention to

foreclose by exercising the power of sale contained in the above Mortgage.

You will be sent notice of the foreclosure sale at least sixty (60) days prior to

the sale, and you will be entitled to redeem your interest in the mortgaged

property at any time prior to the sale by paying the full amount due under the

Mortgage, including the costs and expenses of the sale. If you do not cure the

default or redeem your interest, your ownership of the mortgaged property will

be terminated.

(2) This subsection shall not be construed to prevent the use of other

forms except that all notices shall comply with the provisions of subsection (b)

of this section.

§4963. PUBLICATION OF NOTICE OF SALE

Notice of a sale conducted pursuant to this subchapter shall be published

once in each of three successive weeks, in a newspaper of general circulation

in the town where the land lies, the first publication to be not less than 21 days

before the day of sale.

§ 4964. RECORDING

The mortgagee shall record the notice of salein the land records of the

town or city where the land lies not less than 60 days prior to the sale. The

filing of the notice of the sale shall bein lieu of filing a foreclosure complaint
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under section 4932 of thistitle and shall be sufficient notice of the pendency of

the nonjudicial foreclosure by power of sale to all persons who acquire any

interest or lien in the mortgaged property between the dates of recording the

notice of sale and recording the foreclosure deed. Without further notice or

service, those persons shall be bound by the power of sale and the foreclosure

deed and shall be foreclosed from all rights or eguity in the mortgaged

property.
§ 4965. SERVICE; FORM

(a)(1) Inall cases, unless service is waived under subsection 4966(q) of

thistitle, a copy of the notice of sale shall be served on the mortgagor or hisor

her representative in interest by:

(A) sending the notice by registered or certified mail addressed to the

mortgagor or such representative at his or her last known address, or to such

person and address as may be agreed upon in said mortgage, at |east 60 days

before said sale; or

(B) serving the notice in any manner authorized by the Vermont

Rules of Civil Procedure.

(2) Asused in this section, “ mortgagor” shall mean the mortgagor or

the then record owner of the mortgaged property.

(b)(1) A copy of the notice of sale shall be sent to any tenant lawfully

occupying the mortgaged property and to any person having a recorded
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interest in the mortgaged property of record which will be foreclosed by the

sale, provided that the interest is recorded in the applicable land records prior

to the recording of the notice of sale. The notice required by this subsection

shall be sent not |ess than 60 days before the sale. Notice to a tenant shall be

sufficient if mailed to the tenant by first class mail at the address specified in

the lease, if recorded, or to the occupant at the address of the mortgaged

property, if the leaseis not recorded.

(2) Compliance with this subsection shall be sufficient with respect to

persons entitled to recel ve notice under subdivision (1) of this subsection, and

the failure to give additional notice shall not be grounds to invalidate the sale.

Any mortgagor or junior lienholder who refuses to accept or claim mailed or

served notice or who frustrates attempts by the mortgagee to give notice of the

sale by failing to give or leave a forwarding address or by other acts or

omissions shall be deemed to be notified of the sale, provided that such

mortgagee shall have made a good faith effort to provide such notice.

(c)(1) The following notice of sale form may be used and may be altered as

circumstances requir e

By virtue and in execution of the Power of Sale contained in a certain

mortgage given by to dated and
recorded in Volume Page of the land records of the
town of , of which mortgage the undersigned is the present holder,
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(if by assignment, or in any fiduciary capacity, give reference) for breach of

the conditions of said mortgage and for the purpose of foreclosing the same

will be sold at Public Auction at 0’ clock, M. on the

day of 20 , (place) at the

mortgaged property.

To wit: (Legal description of the mortgaged property and in case of partial

releases, state exceptions.)

Terms of sale: (Sate here the amount, if any, to be paid in cash by the

purchaser at the time of the sale, and the schedul e for payment of the balance.)

The mortgagor and all junior lienholders are entitled to redeem the mortgaged

property at any time prior to the sale by paying the full amount due under the

mortgage, including the costs and expenses of the sale.

Other terms to be announced at the sale or inquire at

(Sgned)

Mortgagee (may be signed by mortgagee' s attor ney)

20

(2) This subsection shall not be construed to prevent the use of other

forms. A notice of sale shall be sufficient if it fully sets forth the date, time, and

place of sale; the town, county, street or highway and street number, if any, of

the mortgaged premises; the date of the mortgage; the volume and page of the

recording of the mortgage; the terms of the sale; the statement language
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reguired by subdivision (d)(1) of this section; and notice of the right to redeem.

(d)(1) The notice of the sale shall include the following statement: “ The

mortgagor and all junior lienholders are hereby notified that at any time

before the foreclosure sale, the mortgagor and all junior lienholders have a

right to petition the civil division of the superior court for the county in which

the mortgaged property is situated, with service upon the mortgagee, and upon

such bond as the court may require, to enjoin the scheduled foreclosure sale.

Failure to institute such petition and complete service upon the foreclosing

party, or the party' s agent, conducting the sale prior to sale shall thereafter

bar any action or right of action of the mortgagor or any junior lienholder

based on the validity of the foreclosure, the right of the mortgagee to conduct

the foreclosure sale, or compliance by the mortgagee with the notice

requirements and other conditions of this section. An action to recover

damages resulting from the sale of the mortgaged property on the date of the

sale may be commenced at any time within one year following the date of the

sale, but not thereafter.”

(2) The mortgagor and all junior lienholders shall have therights

contained in the notice provided for in this subsection.

§4966. CONDUCT AND LOCATION OF SALE

(a) The sale shall be held at the mortgaged property except that it may be

held elsewhereif agreed to in writing by the mortgagor and the mortgagee not
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less than 60 days nor more than 90 days before the sale. At the sale, the

mortgaged property shall be sold to the highest bidder in conformance with the

terms of sale set forth in the foreclosure notice.

(b) The mortgagor shall be entitled to redeem the mortgaged property at

any time prior to the sale by paying to the mortgagee the full amount due

under the mortgage, including the costs and expenses of the sale.

(c) The public sale may be adjourned one or more times for a total time not

exceeding 60 days by announcement of the new sale date to those present at

each adjournment or by posting notice of the adjour nment in a conspicuous

place at the location of the sale. Written notice of the new sale date shall also

be given by first class mail, postage prepaid, to any person who received

notice of the sale pursuant to section 4965 of thistitle.

(d) Any person may bid at the sale. All bidders, except for the mortgagee

plaintiff or designee, shall meet the requirements set forth in the notice of sale

in order to bid at the sale.

(e) In the event that the proceeds of sale, after first deducting the

reasonabl e expenses incurred in making the sale, exceed the amounts due to

the mortgagee at the time of sale, the surplus shall be paid to other lien

holders of record in the order of the priority of their liens. In the event that the

proceeds of sale exceed the amount due to the mortgagee and the amounts due

to the other lien holders, the excess shall be paid to the mortgagor. The
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mortgagee or person conducting the sale may interplead any sale proceedsin

excess of the indebtedness and expenses secured by the mortgage in the event

there are any liens of record against the real estate.

(f) This section shall not preclude the mortgagee from maintaining a

subsequent action against the mortgagor for any deficiency.

(g) Any party entitled to be sent notice under this section may, either before

or after the foreclosure sale, waive the party’ s right to receive notice, in which

case no foreclosure sale shall beinvalid or ineffectual to foreclose that party's

rights under the mortgage. A waiver of notice authorized or validated under

this section shall be recorded in the land records in the town or city where the

property islocated.

§4967. RECORDING FOLLOWING SALE

(a) Within 90 days after the sale, the mortgagee selling pursuant to the

power shall cause the foreclosure deed and an accompanying affidavit to be

recorded in the land records of the town where the property is situated. The

affidavit setting forth fully and particularly the mortgage€’ s acts with respect

to the sal e of the mortgaged property, including the dates that notices of the

sale wer e published, shall set forth facts showing that no personininterestis

in the military service as defined in the Service Members Civil Relief Act of

2003. The affidavit or a duly certified copy thereof shall be admissiblein

evidence on the issue of whether the power of sale was duly executed.
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(b) If the recording required by this section is prevented by an order or

stay of any court, the time for such recording shall be extended until 10 days

after the expiration or removal of such order or stay.

(c) If therecording required by this section is made more than 60 days

after the sale, the affidavit shall state why the recording was not made earlier.

(d) Failureto record the deed and affidavit within the statutory period

required by this subsection shall render the sale void and of no effect only as

to liens or other encumbrances of record intervening between the day of the

sale and the time of recording of said deed and affidavit.

(e) Correction of error. In case of an alleged error or omission in the

affidavit, the court, on petition and after notice to interested parties, may

validate the affidavit or authorize the recording of an affidavit amending,

correcting or in substitution for an affidavit so recorded, and the affidavit so

authorized to be recorded or a certified copy of the record thereof shall have

the same effect and shall be admitted in evidence asif it had been recorded

within the 90-day period required by this section.

§4968. TRANSFEROF TITLE

Title to the foreclosed mortgaged property under this section shall not pass

to the purchaser until the time of the recording of the deed and affidavit. Upon

such recording, title to the mortgaged property shall pass to the purchaser free

and clear of all interests and encumbrances which do not have priority over
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such mortgage.

§4969. FAILURE OF SALE; RESALE

If the purchaser does not pay the balance of the purchase price according

to the terms of the sale, and at the option of the mortgagee, the down payment,

if any, shall be forfeited and the foreclosure sale shall be void.

§ 4970. FORM AND EFFECT OF FORECLOSURE DEED

(a) Theforeclosure deed shall be in substantially the following form:

of County, Sate of , holder
of a mortgage from to dated , recorded
in Book at Page  of the Town of Land Records, by the

power conferred by said mortgage and every other power, for dollars paid,

grant to , (complete mailing addr ess) , of

Street, Town (City) of , County, Sate of

, the premises conveyed by said mortgage.

(Here add acknowledgment)

(b) A deed substantially in the form set forth in subsection (a) of this

section shall, when duly executed and delivered, have the force and effect of a

deed in fee simple to the grantee, heirs, successors and assigns, to their own

use, with covenants on the part of the mortgagee, for himself or hersdlf, that, at

the time of the delivery of such deed, the mortgagee was duly authorized to

make sale of the mortgaged property; that in all of the mortgage€e's
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proceedings in the sale thereof, the mortgagee has complied with the

reguirements of this subchapter; and that the mortgagee will warrant and

defend the same to the grantee, heirs, successors, and assigns against the

lawful claims of all persons claiming by, from, or under himor her.

Sec. 2. REPEAL

12 V.SA. chapter 163, subchapter 6 (foreclosure of mortgages) is repealed.

Sec. 3. EFFECTIVE DATE; APPLICABILITY

This act shall take effect on July 1, 2012 and shall apply to any mortgage

foreclosur e proceeding instituted after that date.

VT LEG 266061.1



