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DEPARTMENT OF ENVIRONMENTAL QUALITY BOARDS

AMENDMENTS
2010 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Margaret Dayton

House Sponsor:

LONG TITLE
General Description:

This bill modifies the Environmental Quality Code to modify provisions related to
boards within the Department of Environmental Quality, provisions related to executive
secretaries to those boards, and related provisions.

Highlighted Provisions:

This bill:

» modifies provisions related to appointment, conflicts of interest, and powers of the
Air Quality Board and board members;

» modifies provisions related to the executive secretary for air quality;

» modifies provisions related to appointment and powers of the Radiation Control
Board and board members;

» modifies provisions related to the executive secretary for radiation control;

» addresses civil penalties related to radiation control;

» modifies provisions related to appointment and powers of the Water Quality Board
and board members;

» modifies provisions related to the executive secretary for water quality;

» modifies provisions related to appointment and powers of the Solid and Hazardous
Waste Control Board and board members;

» modifies provisions related to the executive secretary for solid and hazardous waste;
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» addresses rulemaking; and
» makes technical and conforming amendments.

Monies Appropriated in this Bill:
None

Other Special Clauses:
None

Utah Code Sections Affected:

AMENDS:
19-2-103, as last amended by Laws of Utah 2009, Chapter 356
19-2-104, as last amended by Laws of Utah 2009, Chapter 377
19-2-105, as last amended by Laws of Utah 2005, Chapter 2
19-2-107, as renumbered and amended by Laws of Utah 1991, Chapter 112
19-3-103, as last amended by Laws of Utah 2002, Chapters 176 and 297
19-3-103.5, as last amended by Laws of Utah 2009, Chapter 377
19-3-105, as last amended by Laws of Utah 2007, Chapter 26
19-3-108, as enacted by Laws of Utah 1991, Chapter 112
19-3-109, as last amended by Laws of Utah 2008, Chapter 382
19-5-103, as last amended by Laws of Utah 2008, Chapters 250 and 336
19-5-104, as last amended by Laws of Utah 2008, Chapters 336 and 382
19-5-106, as last amended by Laws of Utah 1995, Chapter 114
19-6-102.1, as enacted by Laws of Utah 1996, Chapter 230
19-6-103, as last amended by Laws of Utah 2002, Chapter 176
19-6-104, as last amended by Laws of Utah 2009, Chapter 377
19-6-105, as last amended by Laws of Utah 2008, Chapter 382
19-6-107, as renumbered and amended by Laws of Utah 1991, Chapter 112
41-6a-1644, as last amended by Laws of Utah 2009, Chapter 333

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 19-2-103 is amended to read:
19-2-103. Members of board -- Appointment -- Terms -- Organization -- Per diem

and expenses.
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(1) The Air Quality Board created in Section 19-1-106 consists of the following 11

members:

(a) the executive director; and [10-of-whom-shatt-be-appomted|

(b) 10 members appointed in accordance with this section by the governor with the

consent of the Senate.

(2) (a) In appointing a member under Subsection (1)(b), the governor shall appoint:

(1) for each appointment, an individual who has at least five years experience in air

pollution matters;

[ta)—a] (ii) one practicing physician and surgeon licensed in the state not connected
with industry;
tb)—a] (iii) one registered professional engineer who is not from industry;
tey—a] (iv) one representative from municipal government;
td)—a] (v) one representative from county government;
te)y—al (vi) one representative from agriculture;
tH—=a] (vil) one representative from the mining industry;
tgy—a] (viii) one representative from manufacturing;
tha] (ix) one representative from the fuel industry; and
D] (x) two representatives of the [pu-bhmot—reprcsmmrg-or-cmeeted-wrﬂrmdﬁsfryh
sts] general public, neither of
whom derive a significant portion of their income from a person subject to regulation under
this chapter.

(b) The income restriction in Subsection (2)(a)(x) applies to an appointment made after

May 11, 2010.
(3) No more than five of the appointed members [shalt] may belong to the same

[
[
[
[
[
[
[
[

political party.
(4) The majority of the members may not derive any significant portion of their income
from persons subject to [permitsororders] regulation under this chapter. [Anypotenttat
retofs ]

(5) A member or the executive secretary, shall adequately disclose to the board a
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potential conflict of the member or the executive secretary that is relevant to the interests of the

board[;shalt-be-adequatety disclosed].

(6) (a) Except as required by Subsection (6)(b), members shall be appointed for a term
of four years.

(b) Notwithstanding the requirements of Subsection (6)(a), the governor shall, at the
time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(7) A member may serve more than one term.

(8) A member shall hold office until the expiration of the member's term and until the
member's successor is appointed, but not more than 90 days after the expiration of the
member's term.

(9) When a vacancy occurs in [the-membership] an appointed position on the board for
any reason, the [reptacementshalt-be-appointed]| governor shall appoint a replacement for the

unexpired term with the consent of the Senate.

(10) The board shall elect annually a chair and a vice chair from its members.

(11) (a) The board shall meet at least quarterly, and special meetings may be called by
the chair upon [hts]:

(i) the chair's own initiative[;upon];

(i1) the request of the executive secretary[;]; or [upon]

(iii) the request of three members of the board.

(b) Three days' notice shall be given to each member of the board [priortoany]| before
a meeting.

(12) Six members constitute a quorum at any meeting, and the action of a majority of
members present is the action of the board.

(13) (a) (i) A member who is not a government employee shall receive no
compensation or benefits for the member's services, but may receive per diem and expenses

incurred in the performance of the member’s official duties at the rates established by the
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Division of Finance under Sections 63A-3-106 and 63A-3-107.

(i1)) A member may decline to receive per diem and expenses for the member's service.

(b) () A state government officer and employee member who does not receive salary,
per diem, or expenses from the agency the member represents for the member's service may
receive per diem and expenses incurred in the performance of the member's official duties from
the board at the rates established by the Division of Finance under Sections 63A-3-106 and
63A-3-107.

(i1) A state government officer and employee member may decline to receive per diem
and expenses for the member's service.

(c) 1) A local government member who does not receive salary, per diem, or expenses
from the entity that the member represents for the member's service may receive per diem and
expenses incurred in the performance of the member's official duties at the rates established by
the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(i1) A local government member may decline to receive per diem and expenses for the
member's service.

Section 2. Section 19-2-104 is amended to read:

19-2-104. Powers of board.

(1) The board may make rules in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act:

(a) regarding the control, abatement, and prevention of air pollution from all sources
[and];

(b) the establishment of the maximum quantity of air contaminants that may be emitted
by any air contaminant source;

[tb)] (c) establishing air quality standards;

[te)] (d) requiring persons engaged in operations [whteh] that result in air pollution to:

(1) install, maintain, and use emission monitoring devices, as the board finds necessary;

(i1) file periodic reports containing information relating to the rate, period of emission,
and composition of the air contaminant; and

(iii) provide access to records relating to emissions [whteh] that cause or contribute to
air pollution;

[t] (e) implementing [155-S5-C-A—260+=et=seq:| Toxic Substances Control Act,
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Subchapter II - Asbestos Hazard Emergency Response, 15 U.S.C. Sec. 2601 et seq., and

reviewing and approving asbestos management plans submitted by local education agencies
under that act;

[te)] (f) establishing a requirement for a diesel emission opacity inspection and
maintenance program for diesel-powered motor vehicles;

[t5)] (g) implementing an operating permit program as required by and in conformity
with Titles IV and V of the federal Clean Air Act Amendments of 1990;

[t2)] (h) establishing requirements for county emissions inspection and maintenance
programs after obtaining agreement from the counties that would be affected by the
requirements;

[th] (1) with the approval of the governor, implementing in air quality nonattainment
areas employer-based trip reduction programs;

(A) applicable to;

() businesses having more than 100 employees at a single location; and [apphicabte-to]

(I federal, state, and local governments; and

(B) to the extent necessary to attain and maintain ambient air quality standards
consistent with the state implementation plan and federal requirements under the standards set
forth in Subsection (2); and

[tH] (j) implementing lead-based paint remediation training, certification, and
performance requirements in accordance with [+55-5-€-A—260+—et=seqs] the Toxic Substances
Control Act, Subchapter IV -- Lead Exposure Reduction, Sections 402 and 406 15 U.S.C. Sec.
2601 et seq.

(2) When implementing Subsection (1)[th)](1), the board shall take into consideration:

(a) the impact of the business on overall air quality; and

(b) the need of the business to use automobiles in order to carry out its business
purposes.

(3) The board may:

(a) (1) hold a hearing that is not an adjudicative proceeding relating to any aspect of or
matter in the administration of this chapter [and];

(i1) at a hearing described in Subsection (3)(a)(d):

(A) compel the attendance of witnesses [and];
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183 (B) compel the production of documents and other evidence[;];

184 (C) administer oaths and take testimony[;]; and

185 (D) receive evidence as necessary;

186 [t)] (iii) receive a proposed dispositive action from an administrative law judge as
187  provided by Section 19-1-301; and

188 [trD] (iv) (A) approve, approve with modifications, or disapprove a proposed

189  dispositive action; or
190 (B) return the proposed dispositive action to the administrative law judge for further

191 action as directed;

192 (b) issue orders necessary to enforce [the-provistons-of]| this chapter[;];

193 (c) enforce the orders by appropriate administrative and judicial proceedings[;and];
194 (d) institute judicial proceedings to secure compliance with this chapter;

195 [te)] (e) settle or compromise any civil action initiated to compel compliance with this

196  chapter and the rules made under this chapter;

197

198

199

200 and-controtofatrpottutronm-thisstate;]

201 (f) exercise all incidental powers necessary to carry out the purposes of this part to the

202  extent that the exercise of the incidental powers is in furtherance of one or more of the powers

203  of the board listed in this section;

204 [D] (g) encourage voluntary cooperation by persons and affected groups to achieve the
205  purposes of this chapter;

206
207
208
209
210
211
212
213
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[H] (h) advise, consult, contract, and cooperate with;:
(1) other agencies of the state[;]:

(ii) local governments|[;];

(iii) industries[5];

(iv) other states[;];

(v) interstate or interlocal agencies[;]:

(vi) the federal government[;]; and

(vii) with interested persons or groups;

[foy] () require the owner and operator of each new source [which] that directly emits
or has the potential to emit 100 tons per year or more of any air contaminant or the owner or
operator of each existing source [which]| that by modification will increase emissions or have
the potential of increasing emissions by 100 tons per year or more of any air contaminant, to
pay a fee sufficient to cover the reasonable costs of:

(1) reviewing and acting upon the notice required under Section 19-2-108; and

(i) implementing and enforcing requirements placed on the sources by any approval
order issued pursuant to notice, not including any court costs associated with any enforcement

action;

federal-CleanAir-Act; 42 H-S-€-Sec—7420:]

[tp] (1) meet the requirements of federal air pollution laws;
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245 [tr)] (k) establish work practice, certification, and clearance air sampling requirements
246  for [persons] a person who:
247 (i) [contract] contracts for hire to conduct demolition, renovation, salvage,

248  encapsulation work involving friable asbestos-containing materials, or asbestos inspections;
249 (i1) [eenduct] conducts work described in Subsection (3)[{)](k)(i) in areas to which the
250  general public has unrestrained access or in school buildings that are subject to the federal

251  Asbestos Hazard Emergency Response Act of 1986;

252 (iii) [eonduct] conducts asbestos inspections in facilities subject to [155:5-:C-A266+
253  etseqs] the Toxic Substances Control Act, Subchapter II - Asbestos Hazard Emergency

254  Response, 15 U.S.C. 2601 et seq.; or

255 (iv) [comnduet] conducts lead paint inspections in facilities subject to [15H5-5-C-A2661+
256  etseqs;] the Toxic Substances Control Act, Subchapter IV -- Lead Exposure Reduction, 15

257  U.S.C. 2601 et seq.;

258 [ts9] (D) establish certification requirements for [persons] a person required under [15
259  BS5:EA2661—etseqs] the Toxic Substances Control Act, Subchapter II - Asbestos Hazard
260  Emergency Response, 15 U.S.C. 2601 et seq., to be accredited as [mspectors; management

262  asbestosabatement-workers;]:

263 (i) an inspector;

264 (i) a management planner;

265 (iii) an abatement project designer:;

266 (iv) an asbestos abatement contractor or supervisor; or

267 (v) an asbestos abatement worker:;

268 [t] (m) establish certification requirements for asbestos project monitors[;which

269  shalt] that provide for experience-based certification of [persons] a person who, [priorto]

270  before establishment of the certification requirements, [fad] has:

271 (1) received relevant asbestos training, as defined by rule[;]; and [had]
272 (ii) acquired at least 1,000 hours of experience as project monitors;
273 [t@)] (n) establish certification procedures and requirements for certification of the

274  conversion of a motor vehicle to a clean-fuel vehicle, certifying the vehicle is eligible for the
275  tax credit granted in Section 59-7-605 or 59-10-1009;
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[€v)] (0) establish a program to certify private sector air quality permitting
professionals [(AQPP)] "TAQPP", as described in Section 19-2-109.5;

[tw)] (p) establish certification requirements for [persons] a person required under [15
B-5-:€-A2606t=tseq;] the Toxic Control Act, Subchapter IV -- Lead Exposure Reduction, 15

U.S.C. Sec. 2601 et seq., to be accredited [asnspectors; riskassessors;supervisors; project
destgners;or-abatement-workers;and]:

(1) an inspector;

(i1) a risk assessor;

(iii) a supervisor:;

(iv) a project designer; or

(v)_an abatement worker; and

[tx)] (@) assist the State Board of Education in adopting school bus idling reduction
standards and implementing an idling reduction program in accordance with Section
41-6a-1308.

(4) [Anyrules] A rule adopted under this chapter shall be consistent with [provistons

of] federal laws, if any, relating to control of motor vehicles or motor vehicle emissions.

(5) [Nothing-ir

other provisions of this chapter, the board or executive secretary may not require an owner or

operator to install or pay for monitoring equipment if the owner or operator has installed or is

operating monitoring equipment that is equivalent to the equipment [which] that the board

[wouldrequire-under-this-section] or executive secretary would otherwise require under this
chapter.

(6) A board member may not represent to any person that the board member speaks for
or acts on behalf of the board without an affirmative vote of the board at a meeting held in

accordance with Title 52, Chapter 4, Open and Public Meetings Act.
Section 3. Section 19-2-105 is amended to read:

19-2-105. Duties of board.
(1) The board, [1

i =6a= i tes;] through the executive secretary, shall perform

OV T HOAY O a Ot y10 G

an evaluation of the inspection and maintenance program developed under Section 41-6a-1643

- 10 -
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[tretading tssuesretatingto] in conjunction with:
a) the governing body of each county identified in Section 41-6a-1643: and

(b) other interested parties.

(2) The evaluation required by Subsection (1) shall include issues relating to:

[(D] (a) the implementation of a standardized inspection and maintenance program;

[€2)] (b) out-of-state registration of vehicles used in Utah;

[3)] (c) out-of-county registration of vehicles used within the areas required to have an
inspection and maintenance program;

[t4] (d) use of the farm truck exemption;

[5)] () mechanic training programs;

[t6)] (f) emissions standards; and

[t7] (g) emissions waivers.

Section 4. Section 19-2-107 is amended to read:

19-2-107. Executive secretary -- Appointment -- Powers.

(1) (@) The [executivesecretaryshalt-be-appomted-by-the] executive director shall
appoint an executive secretary, with the approval of the board[;and-shaltserve].

(b) The executive secretary serves under the administrative direction of the executive

director.

(2) The executive secretary may:

(a) prepare and develop one or more comprehensive plans for the prevention,

abatement, and control of air pollution in this state;

(b) in furtherance of the purposes of this chapter, advise, consult, and cooperate with:

(i) other agencies of the state[;];

(i1) interlocal agencies;

(iii) the federal government/[;];

(iv) other states and interstate agencies[;and-with];
(v) affected groups|;]:

(vi) political subdivisions[;]; and

(vii) industries [trfurtheranceof-the-purposesof-thischapter|;

-11 -
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(c) employ full-time employees necessary to carry out this chapter;

(d) [asa

[any] an employee or representative of the department to enter at reasonable time and upon

] authorize

reasonable notice in or upon public or private property for the purposes of inspecting and
investigating conditions and plant records concerning possible air pollution;

(e) encourage, participate in, or conduct studies, investigations, research, and

demonstrations relating to air pollution and [eatsesoftt] its causes, effects, prevention,

abatement, and control as advisable and necessary for the discharge of duties assigned under

this chapter, including the establishment of inventories of pollution sources;
(f) collect and disseminate information relating to air pollution and the prevention,
control, and abatement of it;

(g) [asa

through the issuance of orders, including:

] enforce rules

(i) prohibiting or abating discharges of wastes affecting ambient air;

(i1) requiring the construction of new control facilities or any parts of new control
facilities or the modification, extension, or alteration of existing control facilities or any parts
of new control facilities; or

(iii) the adoption of other remedial measures to prevent, control, or abate air pollution;

(h) review plans, specifications, or other data relative to pollution control systems or
any part of the systems provided in this chapter;

(1) _cooperate with any person in a study or research regarding air pollution, or its

control, abatement, and prevention;

(j)_represent the state, with the specific concurrence of the executive director, in a

matter that pertains to interstate air pollution, including a matter related to an interstate

compact or similar agreement;
(k) by contract or otherwise, secure necessary scientific, technical, administrative, and

operational services, including laboratory facilities;

(1) _encourage voluntary cooperation by a person or affected group to achieve the

purposes of this chapter;

(m) encourage a local sovernment to handle air pollution within the local government's

jurisdiction on a cooperative basis;

-12 -
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(n) provide technical and consultative assistance to a local government to assist the

local government in handling air pollution within the local government's jurisdiction;

(o) monitor the effects of the emission of air contaminants from motor vehicles on the

quality of the outdoor atmosphere in all parts of the state;

(p) take appropriate action with respect to the effects of the emission air contaminants

found under Subsection (2)(0);

(q) with regard to air contamination and air pollution:

(1) collect information;

(i1) disseminate information; and

(iii) conduct an educational and training program;

(r) subject to Subsection (3), consult, upon request, with a person proposing to

construct, install, or otherwise acquire an air contaminant source in the state concerning:
(1) the efficacy of a proposed control device or system for the air contaminant source;

(i1) the air pollution problem that may be related to the source, devise, or system;

(s) accept, receive, and administer a grant, other money, or a gift from a public or

private entity. including the federal government, for the purpose of carrying out a function

under this chapter;

(t) assess and collect a noncompliance penalty as required by Section 120, Clean Air

Act, 42 U.S.C. Sec. 7420;

(u) meet the requirements of federal air pollution laws:

(v) establish work practice, certification, and clearance air sampling requirements for a

person who:
(1)_contracts for hire to conduct:

(A) demolition, renovation, salvage, or encapsulation work involving friable

asbestos-containing materials; or
(B) an asbestos inspection;

(i1) conducts work described in Subsection (2)(v)(1) in:

(A) an area to which the general public has unrestrained access; or

(B) a school building that is subject to the Asbestos Hazard Emergency Response Act

of 1986. 15 U.S.C. Sec. 1641 et seq.:

-13 -
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(ii1) conducts an asbestos inspection in a facility that is subject to the Toxic Substances

Control Act, Subchapter II - Asbestos Hazard Emergency Response, 15 U.S.C. Sec. 2601 et

seq.; or
(iv) conducts a lead paint inspection in a facility that is subject to the Toxic Substances
Control Act, Subchapter IV - Lead Exposure Reduction, 15 U.S.C. Sec. 2601 et seq.; and
[t] (W) as authorized by the board, subject to [theprovistonsof] this chapter, exercise

all incidental powers necessary to carry out the purposes of this chapter, including certification

to any state or federal authorities for tax purposes the fact of construction, installation, or

acquisition of any facility, land, building, machinery, or equipment or any part of them, in

conformity with this chapter[;]

(3) A consultation by the executive secretary under Subsection (2)(r) does not relieve a

person from compliance with this chapter, a rule made under this chapter, or any other

provision of law.

Section 5. Section 19-3-103 is amended to read:
19-3-103. Radiation Control Board -- Members -- Organization -- Meetings -- Per
diem and expenses.
(1) The [board] Radiation Control Board created under Section 19-1-106 [comprises]
consists of the following 13 members[;oneof-whomshattbe]:
(a) the executive director, or [hts] the executive director's designee[;]; and [the
: derofwl bt inted]

(b) 12 members appointed in accordance with this section by the governor with the

consent of the Senate.

(2) No more than six appointed members shall be from the same political party.

shattbe-asfolows:]

(3) (a) In appointing a member under Subsection (1)(b), the governor shall appoint:

- 14 -
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(1) for each appointment, an individual who has at least five years experience in

radiation protection;
[€a)] (i) one physician;
[(b)] (iii) one dentist;
[€e)] (iv) one health physicist or other professional employed in the field of radiation

safety;
[th)] (v) three representatives of regulated industry[;]:
(A) at least one of whom represents the radioactive waste management industry[;]; and
(B) at least one of whom represents the uranium milling industry;
[te)] (vi) one registrant or licensee representative from academia;

D] (vii) one representative of a local health department;

[
[tg)] (viii) one [elected] representative of county [offtetat] government; and
[

)] (ix) three members of the general public[;atteastoneof-whomrepresents

organtzedenvironmentat-mterests], none of whom derive a significant portion of their income
from a person subject to regulation under this chapter.

(b) The income restriction in Subsection (3)(a)(ix) applies to an appointment made
after May 11. 2010.

(4) (a) Except as required by Subsection (4)(b), as terms of current board members

expire, the governor shall appoint each new member or reappointed member to a four-year
term.

(b) Notwithstanding the requirements of Subsection (4)(a), the governor shall, at the
time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(5) [Each] A board member is eligible for reappointment to more than one term.

(6) [Each] A board member shall continue in office until the expiration of [his] the

board member's term and until a successor is appointed, but not more than 90 days after the

expiration of [hts] the term.
(7) When a vacancy occurs in [the-membership] an appointed position on the board for

any reason, [thereptacementshatt-be-appomted]| the governor shall appoint a replacement for
the unexpired term [by-the-governor], after considering recommendations by the department

- 15 -
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and with the consent of the Senate.

(8) The board shall annually elect a chair and vice chair from its members.

(9) The board shall meet at least quarterly. Other meetings may be called;

(a) by the chair[;];

(b) by the executive secretaryl[;]; or

(c) upon the request of three members of the board.

(10) Reasonable notice shall be given each member of the board [prrorto-any] before a
meeting.

(11) Seven members constitute a quorum. The action of a majority of the members
present is the action of the board.

(12) (a) (i) Members who are not government employees receive no compensation or
benefits for their services, but may receive per diem and expenses incurred in the performance
of the member’s official duties at the rates established by the Division of Finance under
Sections 63A-3-106 and 63A-3-107.

(ii)) Members may decline to receive per diem and expenses for their service.

(b) (i) State government officer and employee members who do not receive salary, per
diem, or expenses from their agency for their service may receive per diem and expenses
incurred in the performance of their official duties from the board at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(i1) State government officer and employee members may decline to receive per diem
and expenses for their service.

(c) i) Local government members who do not receive salary, per diem, or expenses
from the entity that they represent for their service may receive per diem and expenses incurred
in the performance of their official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(i) Local government members may decline to receive per diem and expenses for their
service.

Section 6. Section 19-3-103.5 is amended to read:

19-3-103.5. Board authority and duties.

(1) The board may:

[ CaquIre—Stuomn
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disapproval;or-termmatiorn; |

(a) make a rule in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, that is necessary to implement this chapter;

(b) issue orders necessary to enforce [theprovistonsof] this part[;];

(c) enforce the orders by appropriate administrative and judicial proceedings[;and];

(d) institute judicial proceedings to secure compliance with this part;
[te)tD] (e) hold a hearing that is not an adjudicative proceeding and at the hearing:
(1) compel the attendance of witnesses|[;];
(i) compel the production of documents[;] and other evidencel;];
iii) administer oaths and take testimony[;]; and

(iv) receive evidence [it] the board finds proper[;orappomthearingoffteers].

(f) appoint a hearing officer to conduct a hearing that is not an adjudicative proceeding
and authorize [themtoexercise-thepowers-under-this] the hearing officer to take an action
described in Subsection (1)(e);

[t1)] (g) receive a proposed dispositive action from an administrative law judge as
provided by Section 19-1-301[;], and;

[t~(A)] (1) approve, approve with modifications, or disapprove a proposed
dispositive action; or

[(B)] (i) return the proposed dispositive action to the administrative law judge for
further action as directed;

[t] (h) settle or compromise any administrative or civil action initiated to compel

compliance with this part or any rules adopted under this part;

[t5] (1) promote the planning and application of pollution prevention and radioactive

waste minimization measures to prevent the unnecessary waste and depletion of natural

Tresources;
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[th)] (1) accept, receive, and administer grants or other funds or gifts from public and
private agencies, including the federal government, for the purpose of carrying out any of the
functions of this part;

[t] (k) exercise all incidental powers necessary to carry out the purposes of this part to

the extent that the exercise of the incidental powers is in furtherance of one or more of the

powers of the board listed under this section;

[t)] ) submit an application to the [B=5:] United States Food and Drug
Administration for approval as an accrediting body in accordance with [425-5:€263b;] the
Mammography Quality Standards Act of 1992, 42 U.S.C. 263b;

[k] (m) accredit mammography facilities, pursuant to approval as an accrediting body
from the [5-5:] United States Food and Drug Administration, in accordance with [42-5-5-€-
263b;] the Mammography Quality Standards Act of 1992, 42 U.S.C. 263b; and

[(H] (n) review the qualifications of and issue certificates of approval to [tdividuals
who-survey| an individual who surveys mammography equipment [and-oversee]| or oversees

quality assurance practices at mammography facilities.
(2) The board shall:

(a) require submittal to the executive secretary of specifications or other information

relating to licensing applications for radioactive materials or registration of radiation sources so

that the executive secretary may:

(1) review a licensing application;

(i1) approve a licensing application:

(i11) disapprove a licensing application; or

(iv) terminate a licensing application;

[ta@)] (b) receive a proposed dispositive action from an administrative law judge on an

appeal of final decisions made by the executive secretary as provided by Section 19-1-301;
[tb)] (c) prepare a radioactive waste management plan in compliance with Section

19-3-107 as soon as practicable; and

[te)] (d) impound radioactive material as authorized in Section 19-3-111.
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made-by-the board:]

(3) (a) In relation to a license, registration, or certificate that is subject to the authority

of the executive secretary under Section 19-2-108, the board may not:

(1) issue a license, registration, or certificate;

(i1) approve an amendment or modification to a license, registration, or certificate; or

(iii) terminate a license, registration, or certificate.

(b) The executive secretary shall apprise the board as necessary and appropriate of

actions taken by the executive secretary with regard to a license, registration, or certificate.

(4) A board member may not represent to any person that the board member speaks for

or acts on behalf of the board without an affirmative vote of the board at a meeting held in

accordance with Title 52, Chapter 4, Open and Public Meetings Act.
Section 7. Section 19-3-105 is amended to read:

19-3-105. Definitions -- Legislative and gubernatorial approval required for
radioactive waste license -- Exceptions -- Application for new, renewed, or amended
license.

(1) Asused in this section:

(a) "Alternate feed material" has the same definition as provided in Section 59-24-102.

(b) (1) "Class A low-level radioactive waste" means:

(A) radioactive waste that is classified as class A waste under 10 C.F.R. 61.55; and

(B) radium-226 up to a maximum radionuclide concentration level of 10,000
picocuries per gram.

(i1) "Class A low-level radioactive waste" does not include:

(A) uranium mill tailings;

(B) naturally occurring radioactive materials; or

(C) the following radionuclides if classified as "special nuclear material" under the
Atomic Energy Act of 1954, 42 U.S.C. 2014:

(I) uranium-233; and

(II) uranium-235 with a radionuclide concentration level greater than the concentration
limits for specific conditions and enrichments established by an order of the Nuclear
Regulatory Commission:

(Aa) to ensure criticality safety for a radioactive waste facility in the state; and
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(Bb) in response to a request, submitted prior to January 1, 2004, from a radioactive
waste facility in the state to the Nuclear Regulatory Commission to amend the facility's special
nuclear material exemption order.

(c) (i) "Radioactive waste facility" or "facility" means a facility that receives, transfers,
stores, decays in storage, treats, or disposes of radioactive waste:

(A) commercially for profit; or

(B) generated at locations other than the radioactive waste facility.

(i) "Radioactive waste facility" does not include a facility that receives:

(A) alternate feed material for reprocessing; or

(B) radioactive waste from a location in the state designated as a processing site under
42 U.S.C. 7912(%).

(d) "Radioactive waste license" or "license” means a radioactive material license issued
by the executive secretary under Subsection 19-3-108(2)[te)t1)](e), to own, construct, modify,
or operate a radioactive waste facility.

(2) The provisions of this section are subject to the prohibition under Section
19-3-103.7.

(3) Subject to Subsection (10), a person may not own, construct, modify, or operate a
radioactive waste facility without:

(a) having received a radioactive waste license for the facility;

(b) meeting the requirements established by rule under Section 19-3-104;

(c) the approval of the governing body of the municipality or county responsible for
local planning and zoning where the radioactive waste is or will be located; and

(d) subsequent to meeting the requirements of Subsections (3)(a) through (c), the
approval of the governor and the Legislature.

(4) Subject to Subsection (10), a new radioactive waste license application, or an
application to renew or amend an existing radioactive waste license, is subject to the
requirements of Subsections (3)(b) through (d) if the application, renewal, or amendment:

(a) specifies a different geographic site than a previously submitted application;

(b) would cost 50% or more of the cost of construction of the original radioactive
waste facility or the modification would result in an increase in capacity or throughput of a

cumulative total of 50% of the total capacity or throughput which was approved in the facility

- 20 -



617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647

02-22-10 10:02 AM S.B. 223

license as of January 1, 1990, or the initial approval facility license if the initial license
approval is subsequent to January 1, 1990; or

(c) requests approval to receive, transfer, store, decay in storage, treat, or dispose of
radioactive waste having a higher radionuclide concentration limit than allowed, under an
existing approved license held by the facility, for the specific type of waste to be received,
transferred, stored, decayed in storage, treated, or disposed of.

(5) The requirements of Subsection (4)(c) do not apply to an application to renew or
amend an existing radioactive waste license if:

(a) the radioactive waste facility requesting the renewal or amendment has received a
license prior to January 1, 2004; and

(b) the application to renew or amend its license is limited to a request to approve the
receipt, transfer, storage, decay in storage, treatment, or disposal of class A low-level
radioactive waste.

(6) A radioactive waste facility which receives a new radioactive waste license after
May 3, 2004, is subject to the requirements of Subsections (3)(b) through (d) for any license
application, renewal, or amendment that requests approval to receive, transfer, store, decay in
storage, treat, or dispose of radioactive waste not previously approved under an existing license
held by the facility.

(7) 1If the board finds that approval of additional radioactive waste license applications,
renewals, or amendments will result in inadequate oversight, monitoring, or licensure
compliance and enforcement of existing and any additional radioactive waste facilities, the
board shall suspend acceptance of further applications for radioactive waste licenses. The
board shall report the suspension to the Legislative Management Committee.

(8) The board shall review each proposed radioactive waste license application to
determine whether the application complies with the provisions of this chapter and the rules of
the board.

(9) (a) If the radioactive waste license application is determined to be complete, the
board shall issue a notice of completeness.

(b) If the board determines that the radioactive waste license application is incomplete,
the board shall issue a notice of deficiency, listing the additional information to be provided by

the applicant to complete the application.
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648 (10) The requirements of Subsections (3)(c) and (d) and Subsection 19-3-104(11) do
649  not apply to:

650 (a) aradioactive waste license that is in effect on December 31, 2006, including all
651 amendments to the license that have taken effect as of December 31, 2006;

652 (b) alicense application for a facility in existence as of December 31, 2006, unless the
653  license application includes an area beyond the facility boundary approved in the license

654  described in Subsection (10)(a); or

655 (c) an application to renew or amend a license described in Subsection (10)(a), unless
656  the renewal or amendment includes an area beyond the facility boundary approved in the

657  license described in Subsection (10)(a).

658 Section 8. Section 19-3-108 is amended to read:
659 19-3-108. Powers and duties of executive secretary.
660 (1) The executive director shall appoint an executive secretary, with the approval of the

661  Dboard, to serve under the direction of the executive director.

662 (2) The executive secretary [may] shall:

663 (a) develop programs to promote and protect the public from radiation sources in the
664  state;

665 (b) advise, consult with, [and] cooperate with [other-agenctes;states;thefederal

666  government;], and provide technical assistance to the following in carrying out this chapter:
667 (i) other state agencies;

668 (ii) federal agencies;

669 (iii) other states;

670 (iv) interstate agencies;

671 (v) affected groups;

672 (vi) political subdivisions[;];

673 (vii) industries[;]; and

674 (viii) other [groups-to-further-thepurposesof-thischapter| persons;

675 [tc)y—asauthorized by the board:]

676 (c) cooperate with any person in a study, research, or demonstration project regarding
677  radioactive waste management or control of radiation sources;

678 (d) receive specifications or other information relating to licensing applications for
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radioactive materials or registration of radiation sources for review, approval, disapproval, or

termination;

[t9] (e) issue licenses, registrations, and certifications;

[tm)] (f) review and approve plans;

[t1] (g) enforce rules through the issuance of orders and assess penalties in
accordance with Section 19-3-109;

[tr#)] (h) impound radioactive material under Section 19-3-111; and

[t¥)] () authorize employees or representatives of the department to enter at reasonable
times and upon reasonable notice in and upon public or private property for the purpose of
inspecting and investigating conditions and records concerning radiation sources.

Section 9. Section 19-3-109 is amended to read:

19-3-109. Civil penalties -- Appeals.

(1) A person who violates [anyprovistonof]| Sections 19-3-104 through 19-3-113, any
rule or order issued under the authority of those sections, or the terms of a license, permit, or
registration certificate issued under the authority of those sections is subject to a civil penalty
not to exceed $5,000 for each violation.

(2) (a) The executive secretary and board may assess and make a demand for payment

of a penalty under this section [and-may] in accordance with Subsection (3).

(b) The executive secretary or board may compromise or remit [that] a penalty under

this section.

(3) (a) [Hmrorderto] To make demand for payment of a penalty assessed under this
section, the [board] executive secretary shall issue a notice of agency action[;speeifymng,m]
before the board.

(b) In addition to the requirements for notices of agency action contained in Title 63G,
Chapter 4, Administrative Procedures Act, a notice of agency action under this Subsection (3)

shall specify:
[ta)] (1) the date, facts, and nature of each act or omission charged;

[tb)] (i1) the provision of the statute, rule, order, license, permit, or registration
certificate that is alleged to have been violated;

[te)] (iii) each penalty that the [bureatt] executive secretary proposes to impose,

together with the amount and date of effect of that penalty; and
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710 [t] (iv) that failure to pay the penalty or respond may result in a civil action for
711  collection.

712 (4) A person notified according to Subsection (3) may request an adjudicative

713 proceeding.

714 (5) Upon request by the board, the attorney general may institute a civil action to
715  collect a penalty imposed under this section.

716 (6) (a) Except as provided in Subsection (6)(b), the department shall deposit [att

717  montes] the money collected from civil penalties imposed under this section into the General
718  Fund.

719 (b) The department may reimburse itself and local governments from [moentes] money
720  collected from civil penalties for extraordinary expenses incurred in environmental

721 enforcement activities.

722 (c) The department shall regulate reimbursements by making rules that:

723 (i) define qualifying environmental enforcement activities; and

724 (i1) define qualifying extraordinary expenses.

725 Section 10. Section 19-5-103 is amended to read:

726 19-5-103. Water Quality Board -- Members of board -- Appointment -- Terms --
727  Organization -- Meetings -- Per diem and expenses.

728 [(H—Theboardcomprisestheexecutivedirectorand|

729 (1) The Water Quality Board created in Section 19-1-106 consists of the following 12
730  members:

731 (a) the executive director; and

732 (b) 11 members appointed in accordance with this section by the governor with the

733 consent of the Senate.

734 (2) No more than six of the appointed members may be from the same political party.
735 [(3)—Fhe-appointed-members;]

736 (3) (a) In appointing a member under Subsection (1)(b), the governor shall:

737 (1) for each appointment, appoint an individual who has at least five years experience

738  in water quality issues: and

739 (i1) insofar as practicable, [shalt] appoint individuals to include the following:
740 [ta)] (A) one member representing the mineral industry;
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741 [tb)] (B) one member representing the food processing industry;
742 [te)] (C) one member representing another manufacturing industry;
743 [tH] (D) two members who are officials of a municipal government or the officials'

744 representative involved in the management or operation of a wastewater treatment facility;

745 [te)] (E) one member representing agricultural and livestock interests;

746 [t6)] (F) one member representing fish, wildlife, and recreation interests;

747 [t2)] (G) one member representing an improvement or special service district;
748 [dD] (H) two members [a

749 S 1 tderattonrof the-areasof the-states

750  andmotrepresentingothermterestsmamed-m-thts-Subsection(3);and]| of the general public,

751 neither of whom derive a significant portion of their income from a person subject to regulation
752  under this chapter; and

753 [tH)] 1) one member representing a local health department.

754 (b) The income restriction in Subsection (3)(a)(ii)(H) applies to an appointment made
755  after May 10, 2010.

756 (4) When a vacancy occurs in [the-membershtp] an appointed position on the board for

757  any reason, the [replacementshalt-be-appommted] governor shall appoint a replacement for the

758  unexpired term with the consent of the Senate.

759 (5) (a) Except as required by Subsection (5)(b), a member shall be appointed for a term
760  of four years and is eligible for reappointment.

761 (b) Notwithstanding the requirements of Subsection (5)(a), the governor shall, at the
762  time of appointment or reappointment, adjust the length of terms to ensure that the terms of
763  board members are staggered so that approximately half of the board is appointed every two
764  years.

765 (6) A member shall hold office until the expiration of the member's term and until the
766  member's successor is appointed, not to exceed 90 days after the formal expiration of the term.
767 (7) The board shall:

768 (a) organize and annually select one of its members as chair and one of its members as
769  vice chair;

770 (b) hold at least four regular meetings each calendar year; and

771 (c) keep minutes of its proceedings [which] that are open to the public for inspection.
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(8) The chair may call a special meeting upon the request of three or more members of
the board.

(9) Each member of the board and the executive secretary shall be notified of the time
and place of each meeting.

(10) Seven members of the board constitute a quorum for the transaction of business,
and the action of a majority of members present is the action of the board.

(11) (a) A member who is not a government employee may not receive compensation
or benefits for the member's service, but may receive per diem and expenses incurred in the
performance of the member’s official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(b) A member may decline to receive per diem and expenses for the member's service.

(c) A local government member who does not receive salary, per diem, or expenses
from the entity that the member represents for the member's service may receive per diem and
expenses incurred in the performance of the member's official duties at the rates established by
the Division of Finance under Sections 63A-3-106 and 63A-3-107.

(d) A local government member may decline to receive per diem and expenses for the
member's service.

Section 11. Section 19-5-104 is amended to read:

19-5-104. Powers and duties of board.

(1) The board has the following powers and duties:

(a) develop programs for the prevention, control, and abatement of new or existing
pollution of the waters of the state;

(b) advise, consult, and cooperate with the following to further the purposes of this

chapter:
(i) other agencies of the state[;];

(i1) the federal government[;];

(iii) other states[;and];

(iv) interstate agencies[;and-with];
(v) affected groups|;]:

(vi) political subdivisions[;]; and

(vii) industries [to-furtherthepurposesof-thtschapter];
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(c) encourage, participate in, or conduct studies, investigations, research, and
demonstrations relating to water pollution and causes of water pollution as the board finds
necessary to discharge its duties;

(d) collect and disseminate information relating to water pollution and the prevention,
control, and abatement of water pollution;

(e) adopt, modify, or repeal standards of quality of the waters of the state and classify
those waters according to their reasonable uses in the interest of the public under conditions the
board may prescribe for the prevention, control, and abatement of pollution;

(f) make rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, taking into account Subsection (3), to:

(1) implement the awarding of construction loans to political subdivisions and
municipal authorities under Section 11-8-2, including:

(A) requirements pertaining to applications for loans;

(B) requirements for determination of eligible projects;

(C) requirements for determination of the costs upon which loans are based, which
costs may include engineering, financial, legal, and administrative expenses necessary for the
construction, reconstruction, and improvement of sewage treatment plants, including major
interceptors, collection systems, and other facilities appurtenant to the plant;

(D) a priority schedule for awarding loans, in which the board may consider in addition
to water pollution control needs any financial needs relevant, including per capita cost, in
making a determination of priority; and

(E) requirements for determination of the amount of the loan;

(i) implement the awarding of loans for nonpoint source projects pursuant to Section
73-10c-4.5;

(ii1) set effluent limitations and standards subject to Section 19-5-116;

(iv) implement or effectuate the powers and duties of the board; and

(v) protect the public health for the design, construction, operation, and maintenance of
underground wastewater disposal systems, liquid scavenger operations, and vault and earthen
pit privies;

(g) issue, modify, or revoke orders:

(1) prohibiting or abating discharges;
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(i1) requiring the construction of new treatment works or any parts of them[;or];

(iii) requiring the modification, extension, or alteration of existing treatment works as
specified by board rule or any parts of them[;or];

(iv) requiring the adoption of other remedial measures to prevent, control, or abate
pollution;

[trD] (v) setting standards of water quality, classifying waters or evidencing any other
determination by the board under this chapter; and

[tr¥)] (vi) requiring compliance with this chapter and with rules made under this

chapter;

[trD] (h) delegate the authority to issue an operating permit to a local health
department;

[tp] (1) give reasonable consideration in the exercise of its powers and duties to the

economic impact of water pollution control on industry and agriculture;

[k] (j) exercise all incidental powers necessary to carry out the purposes of this
chapter, including delegation to the department of its duties as appropriate to improve
administrative efficiency;

[(H] (k) meet the requirements of federal law related to water pollution;

[tm)] (1) establish and conduct a continuing planning process for control of water
pollution including the specification and implementation of maximum daily loads of pollutants;

[tm] (m) make rules governing inspection, monitoring, recordkeeping, and reporting

requirements for underground injections and require permits for them, to protect drinking water
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sources, except for wells, pits, and ponds covered by Section 40-6-5 regarding gas and oil,
recognizing that underground injection endangers drinking water sources if:

(1) injection may result in the presence of any contaminant in underground water that
supplies or can reasonably be expected to supply any public water system, as defined in Section
19-4-102; and

(i1) the presence of the contaminant may:

(A) result in the public water system not complying with any national primary drinking
water standards; or

(B) otherwise adversely affect the health of persons;

[foy] (n) make rules governing sewage sludge management, including permitting,
inspecting, monitoring, recordkeeping, and reporting requirements;

[tpy] (0) adopt and enforce rules and establish fees to cover the costs of testing for
certification of operators of treatment works and sewerage systems operated by political
subdivisions;

[tp] (p) notwithstanding [the-provistonsof] Section 19-4-112, make rules governing
design and construction of irrigation systems that:

(1) convey sewage treatment facility effluent of human origin in pipelines under
pressure, unless contained in surface pipes wholly on private property and for agricultural
purposes; and

(i1) are constructed after May 4, 1998; [and]

[t1] (@) (1) approve, approve in part, approve with conditions, or deny, in writing, an
application for water reuse under Title 73, Chapter 3¢, Wastewater Reuse Act; and

(1) issue an operating permit for water reuse under Title 73, Chapter 3c, Wastewater
Reuse Act[:]; and

(r) exercise all incidental powers necessary to carry out the purposes of this part to the

extent that the exercise of incidental power is in furtherance of one or more of the duties or

powers of the board listed in this section.

(2) In performing the powers and duties listed in Subsection (1), the board shall give
priority to pollution that results in a hazard to the public health.
(3) The board shall take into consideration the availability of federal grants:

(a) in determining eligible project costs; and
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(b) in establishing priorities pursuant to Subsection (1)(f)(i).

(4) In establishing certification rules under Subsection (1)[{p}](0), the board shall:

(a) base the requirements for certification on the size, treatment process type, and
complexity of the treatment works and sewerage systems operated by political subdivisions;

(b) allow [operators] an operator until three years after the date of adoption of the rules

to obtain initial certification;

(c) allow a new operator to obtain certification by the later of:

(i) one year from the date the operator is hired by a treatment plant or sewerage system;
or

(i) three years after the date of adoption of the rules[;-whtcheveroccurstater; toobtamn

freation]:

(d) issue certification upon application and without testing, at a grade level comparable
to the grade of current certification to operators who are currently certified under the voluntary
certification plan for wastewater works operators as recognized by the board; and

(e) issue a certification upon application and without testing that is valid only at the
treatment works or sewerage system where that operator is currently employed if the operator:

(1) 1is in charge of and responsible for the treatment works or sewerage system on
March 16, 1991;

(i1) has been employed at least 10 years in the operation of that treatment works or
sewerage system [prior-to] before March 16, 1991; and

(iii)) demonstrates to the board the operator's capability to operate the treatment works
or sewerage system at which the operator is currently employed by providing employment
history and references as required by the board.

(5) A board member may not represent to any person that the board member speaks for

or acts on behalf of the board without an affirmative vote of the board at a meeting held in

accordance with Title 52, Chapter 4, Open and Public Meetings Act.
Section 12. Section 19-5-106 is amended to read:

19-5-106. Executive secretary -- Appointment -- Duties.

(1) (a) The [executivesecretaryshalt-be-appomted-by-the] executive director shall

appoint an executive secretary with the approval of the board[;shaltserve].

(b) The executive secretary serves under the administrative direction of the executive

-30 -



927
928
929
930
931
932
933
934
935
936
937
938
939
940
941
942
943
944
945
946
947
948
949
950
951
952
953
954
955
956
957

02-22-10 10:02 AM S.B. 223
director[;and-hasthe folowmgdutres:].

(2) The executive secretary shall:

[tH—to] (a) develop programs for the prevention, control, and abatement of new or
existing pollution of the waters of the state;

[(2)—to] (b) advise, consult, and cooperate with the following in furtherance of the

purposes of this chapter:

(1) other agencies of the state[;];

(ii) the federal government[;];

iii) other states and interstate agencies|;and-with];

(iv) affected groups[;]:

(v) political subdivisions|[;]; and

(vi) industries [tfurtheranceof-thepurposesof-thischapter|;

[(3)to] (c) employ full-time employees as necessary to carry out [theprovistonsof]
this chapter;

[t4] (d) as authorized by the board and subject to [theprovistons-of] this chapter, [to]
authorize any employee or representative of the department to enter at reasonable times and
upon reasonable notice in or upon public or private property for the purposes of inspecting and
investigating conditions and plant records concerning possible water pollution;

[t5—to] (e) encourage, participate in, or conduct studies, investigations, research, and
demonstrations relating to water pollution and causes of water pollution as necessary for the
discharge of duties assigned under this chapter, including the establishment of inventories of
pollution sources;

[t6)—to] (f) collect and disseminate information relating to water pollution and the
prevention, control, and abatement of water pollution;

[tH—to] (g) develop programs for the management of sewage sludge;

[€8)] (h) as authorized by the board and subject to [theprovistons-of] this chapter, [to]
enforce rules made by the board through the issuance of orders [which] that may be
subsequently amended or revoked by the board, [which-orders] and that may include:

[ta)] (1) prohibiting or abating discharges of wastes into the waters of the state;

[tby] (ii) requiring the construction of new control facilities or any parts of them [or];

(ii1) the modification, extension, or alteration of existing control facilities or any parts
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of them[;or];

(iv) the adoption of other remedial measures to prevent, control, or abate water
pollution; and

[te)] (v) prohibiting any other violation of this chapter or rules made under this chapter;

[t9—to] (1) review plans, specifications, or other data relative to pollution control
systems or any part of the systems provided for in this chapter;

(1) issue construction or operating permits for the installation or modification of

treatment works or any parts of the treatment works;

(k) after public notice and an opportunity for a public hearing, issue, continue in effect,

revoke, modify, or deny a discharge permit under reasonable conditions that the board may

prescribe to:
(1) _control the management of sewage sludge; or

(i) prevent or control the discharge of a pollutant, including an effluent limitation for

the discharge of waste into the waters of the state:

(1) _meet the requirements of federal law related to water pollution;
[(}0)] (m) as authorized by the board and subject to [theprovistons-of] this chapter,

[to] exercise all incidental powers necessary to carry out the purposes of this chapter, including

certification to any state or federal authorities for tax purposes only if the fact of construction,
installation, or acquisition of any facility, land, or building, machinery, or equipment, or any
part of them conforms with this chapter;

[(HH—to] (n) cooperate, [where] when the board finds appropriate, with any person in
studies and research regarding water pollution and its control, abatement, and prevention; and

[(}2)—to] (o) represent the state with the specific concurrence of the executive director
in all matters pertaining to water pollution, including interstate compacts and other similar
agreements.

Section 13. Section 19-6-102.1 is amended to read:

19-6-102.1. Treatment and disposal -- Exclusions.

As used in Subsections [19=6=104HtHtm)(B);] 19-6-108(3)(b) and (3)(c)(i1)(B), and
19-6-119(1)(a), the term "treatment and disposal” specifically excludes the recycling, use,
reuse, or reprocessing of fly ash waste, bottom ash waste, slag waste, or flue gas emission

control waste generated primarily from the combustion of coal or other fossil fuels; waste from
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989 the extraction, beneficiation, and processing of ores and minerals; or cement kiln dust,
990 including recycle, reuse, use, or reprocessing for road sanding, sand blasting, road construction,

991 railway ballast, construction fill, aggregate, and other construction-related purposes.

992 Section 14. Section 19-6-103 is amended to read:

993 19-6-103. Solid and Hazardous Waste Control Board -- Members -- Terms --
994  Organization -- Meetings -- Per diem and expenses.

995 (1) The Solid and Hazardous Waste Control Board created [by] in Section 19-1-106
996  [comprisestheexecutivedirectorand] consists of the following 13 members:

997 (a) the executive director; and

998 (b) 12 members appointed in accordance with this section by the governor with the

999  consent of the Senate.

1000

1001 (2) In appointing a member under Subsection (1)(b), the governor shall appoint:
1002 (a) for each appointment, an individual who has at least five years experience in solid
1003  and hazardous waste matters [andconststof:];

1004 [t2)] (b) one representative of municipal government;

1005 [tb)] (c) one representative of county government;

1006 [te)] (d) one representative of the manufacturing or fuel industry;

1007 [td)] (e) one representative of the mining industry;

1008 [te)] (f) one representative of the private solid waste disposal or solid waste recovery
1009  industry;

1010 [t5)] (g) one registered professional engineer;

1011 [t2)] (h) one representative of a local health department;

1012 [th)] () one representative of the hazardous waste disposal industry; and

1013 [(9] (j) four representatives of the [pubtic;atteastone-of- whomis-arepresentative-of

1014  organtzedenvironmentatinterests] general public, none of whom derive a significant portion of
1015  their income from a person subject to regulation under this chapter.

1016 (3) Not more than six of the appointed members may be from the same political party.
1017 (4) (a) Except as required by Subsection (4)(b), members shall be appointed for terms
1018  of four years each.

1019 (b) Notwithstanding the requirements of Subsection (4)(a), the governor shall, at the

-33 .



1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050

S.B. 223 02-22-10 10:02 AM

time of appointment or reappointment, adjust the length of terms to ensure that the terms of
board members are staggered so that approximately half of the board is appointed every two
years.

(5) [Each] A member is eligible for reappointment.

(6) [Boardmembers] A member shall continue in office until the expiration of [thetr
terms| the member's term and until [thetr-saceessorsare] a successor is appointed, but not more

than 90 days after the expiration of [theirterms] the member's term.
(7) When a vacancy occurs in [the-membership] an appointed position on the board for

any reason, [thereptacementshalt-be-appomtedfor]| the governor shall appoint a replacement
for the unexpired term [by-thegovernor], after considering recommendations of the board and

with the consent of the Senate.

(8) The board shall elect a chair and vice chair on or before April 1 of each year from
its membership.

(9) (a) i) Members who are not government employees shall receive no compensation
or benefits for their services, but may receive per diem and expenses incurred in the
performance of the member’s official duties at the rates established by the Division of Finance
under Sections 63A-3-106 and 63A-3-107.

(i1)) Members may decline to receive per diem and expenses for their service.

(b) (i) State government officer and employee members who do not receive salary, per
diem, or expenses from their agency for their service may receive per diem and expenses
incurred in the performance of their official duties from the board at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(i) State government officer and employee members may decline to receive per diem
and expenses for their service.

(c) Legislators on the committee shall receive compensation and expenses as provided
by law and legislative rule.

(10) (a) The board shall hold a meeting at least once every three months including one
meeting during each annual general session of the Legislature.

(b) Meetings shall be held on the call of:

(i) the chair[;];

(i1) the executive secretary[;]; or
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iii) any three of the members.

(11) Seven members constitute a quorum at any meeting, and the action of the majority
of members present is the action of the board.

Section 15. Section 19-6-104 is amended to read:

19-6-104. Powers of board -- Creation of statewide solid waste management plan.

(1) The board shall:

(a) survey solid and hazardous waste generation and management practices within this
state [and;];

(b) after public hearing and after providing opportunities for comment by local
governmental entities, industry, and other interested persons, prepare and revise, as necessary, a
waste management plan for the state;

[tb)] (c) carry out inspections pursuant to Section 19-6-109;

[te(D] (d) (1) (A) hold a hearing that is not an adjudicative proceeding and at the
hearing:

() compel the attendance of witnesses[;];

(II) compel the production of documents[;] and other evidence[s];

(II) administer oaths and take testimony[;]; and

(IV) receive evidence [1t] the board finds proper[;]; or

(B) appoint a hearing [offteers] officer to conduct a hearing that is not an adjudicative
proceeding [who-shalt-be-detegated-these-powers] and delegate the powers described in
Subsection (1)(d)(1)(A) to the hearing officer;

(i1) receive a proposed dispositive action from an administrative law judge as provided
by Section 19-1-301; and

(ii1) (A) approve, approve with modifications, or disapprove a proposed dispositive

action; or
(B) return the proposed dispositive action to the administrative law judge for further

action as directed;

[td)] (e) issue orders necessary to effectuate [the-provistons-of] this part and
[imptementing] implement rules [and-enforee-them];

(f) enforce orders issued under Subsection (1)(e) by administrative and judicial

proceedings|;and];

-35-



1082
1083
1084
1085
1086
1087
1088
1089
1090
1091
1092
1093
1094
1095
1096
1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107
1108
1109
1110
1111
1112

S.B. 223 02-22-10 10:02 AM

(g) cause the initiation of judicial proceedings to secure compliance with this part;

[te)] (h) settle or compromise any administrative or civil action initiated to compel
compliance with this part and any rules adopted under this part;

[t6)] () require submittal of specifications or other information relating to hazardous
waste plans for review, and approve, disapprove, revoke, or review the plans;

[t2)] (1) advise, consult with, cooperate with, and provide technical assistance to the

following in carrying out the purposes of this part:

(i) other agencies of the state and federal government|[;];

(i1) other states[;] or interstate agencies[;and];

(iii) affected groupsl;]:

(iv) political subdivisions[;];

(v) industries[;]; and

(vi) other persons [mrearrymgoutthepurposesof-thtspart];

[thy] (k) promote the planning and application of resource recovery systems to prevent
the unnecessary waste and depletion of natural resources;

[t9] () meet the requirements of federal law related to solid and hazardous wastes to
insure that the solid and hazardous wastes program provided for in this part is qualified to
assume primacy from the federal government in control over solid and hazardous waste;

[€D] (m) require [any] a facility, including those listed in Subsection [(Htt)] (5),
that is intended for disposing of nonhazardous solid waste or wastes listed in Subsection
[(HthtoB)] (S)(a)(ii) to submit plans, specifications, and other information required by the

board to the [boardprior-to] executive secretary before construction, modification, installation,

or establishment of a facility to allow the board to determine whether the proposed

construction, modification, installation, or establishment of the facility will be in accordance

with rules made under this part; and
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dust-wastes:and|

[}] (n) exercise all other incidental powers necessary to carry out the purposes of this

part to the extent that the exercise of the incidental power is in furtherance of one or more of

the powers of the board listed in this section.

(2) (a) The board shall establish a comprehensive statewide solid waste management
plan by January 1, 1994.

(b) The plan shall:

(i) incorporate the solid waste management plans submitted by the counties;

(i) provide an estimate of solid waste capacity needed in the state for the next 20
years;

(iii) assess the state's ability to minimize waste and recycle;

(iv) evaluate solid waste treatment, disposal, and storage options, as well as solid waste
needs and existing capacity;

(v) evaluate facility siting, design, and operation;

(vi) review funding alternatives for solid waste management; and

(vil) address other solid waste management concerns that the board finds appropriate
for the preservation of the public health and the environment.

(c) The board shall consider the economic viability of solid waste management

strategies [priorto] before incorporating them into the plan and shall consider the needs of

population centers.

(d) The board shall review and modify the comprehensive statewide solid waste
management plan no less frequently than every five years.

(3) (a) The board shall determine the type of solid waste generated in the state and
tonnage of solid waste disposed of in the state in developing the comprehensive statewide solid
waste management plan.

(b) The board shall review and modify the inventory no less frequently than once every
five years.

(4) Subject to the limitations contained in Subsection 19-6-102(18)(b), the board shall
establish siting criteria for nonhazardous solid waste disposal facilities, including incinerators.

(5) (a) Facilities referred to in Subsection (1)(m) include:
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1144 (1) an incinerator that is intended for disposing of nonhazardous solid waste; and

1145 (ii) subject to Subsection (5)(b), a commercial facility that accepts for treatment or
1146  disposal, and with the intent to make a profit:

1147 (A) fly ash waste;

1148 (B) bottom ash waste;

1149 (C) slag waste;

1150 (D) flue gas emission control waste generated primarily from the combustion of coal or
1151  other fossil fuels:

1152 (E) waste from the extraction, beneficiation, and processing of ores and minerals; or
1153 (F) cement kiln dust wastes.

1154 (b) Subsection (5)(a)(ii) does not include a facility that receives the wastes listed in
1155  Subsection (5)(a)(ii) solely for the purpose of recycling, reuse, or reprocessing.

1156 (6) A board member may not represent to any person that the board member speaks for

1157  or acts on behalf of the board without an affirmative vote of the board at a meeting held in

1158  accordance with Title 52, Chapter 4, Open and Public Meetings Act.

1159 Section 16. Section 19-6-105 is amended to read:
1160 19-6-105. Rules of board.
1161 (1) The board may make rules in accordance with Title 63G, Chapter 3, Utah

1162  Administrative Rulemaking Act:
1163 (a) establishing minimum standards for protection of human health and the
1164  environment, for the storage, collection, transport, recovery, treatment, and disposal of solid

1165  waste, including requirements for the approval by the executive secretary of plans for the

1166  construction, extension, operation, and closure of solid waste disposal sites;

1167 (b) identifying wastes [whteh] that are determined to be hazardous, including wastes
1168  designated as hazardous under Sec. 3001 [ofthe], Resource Conservation and Recovery Act of
1169 1976, 42 U.S.C., Sec. 6921, et seq.;

1170 (c) governing generators and transporters of hazardous wastes and owners and

1171  operators of hazardous waste treatment, storage, and disposal facilities, including requirements
1172 for keeping records, monitoring, submitting reports, and using a manifest, without treating
1173 high-volume wastes such as cement kiln dust, mining wastes, utility waste, gas and oil drilling

1174  muds, and oil production brines in a manner more stringent than they are treated under federal
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standards;

(d) requiring an owner or operator of a treatment, storage, or disposal facility that is
subject to a plan approval under Section 19-6-108 or which received waste after July 26, 1982,
to take appropriate corrective action or other response measures for releases of hazardous waste
or hazardous waste constituents from the facility, including releases beyond the boundaries of
the facility;

(e) specifying the terms and conditions under which the board shall approve,
disapprove, revoke, or review hazardous wastes operation plans;

(f) governing public hearings and participation under this part;

(g) establishing standards governing underground storage tanks, in accordance with
Title 19, Chapter 6, Part 4, Underground Storage Tank Act;

(h) relating to the collection, transportation, processing, treatment, storage, and
disposal of infectious waste in health facilities in accordance with [therequirementsof] Section
19-6-106;

(1) defining closure plans as major or minor;

(j) defining modification plans as major or minor; and

(k) prohibiting refuse, offal, garbage, dead animals, decaying vegetable matter, or
organic waste substance of any kind to be thrown, or remain upon or in any street, road, ditch,
canal, gutter, public place, private premises, vacant lot, watercourse, lake, pond, spring, or
well.

(2) If any of the following are determined to be hazardous waste and are therefore
subjected to [theprovistonsof] this part, the board shall, in the case of landfills or surface
impoundments that receive the solid wastes, take into account the special characteristics of the
wastes, the practical difficulties associated with applying requirements for other wastes to the
wastes, and site specific characteristics, including the climate, geology, hydrology, and soil
chemistry at the site, if the modified requirements assure protection of human health and the
environment and are no more stringent than federal standards applicable to wastes:

(a) solid waste from the extraction, beneficiation, or processing of ores and minerals,
including phosphate rock and overburden from the mining of uranium;

(b) fly ash waste, bottom ash waste, slag waste, and flue gas emission control waste

generated primarily from the combustion of coal or other fossil fuels; and
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1206 (c) cement kiln dust waste.

1207 (3) The board shall establish criteria for siting commercial hazardous waste treatment,
1208  storage, and disposal facilities, including commercial hazardous waste incinerators. Those
1209  criteria shall apply to any facility or incinerator for which plan approval is required under
1210  Section 19-6-108.

1211 Section 17. Section 19-6-107 is amended to read:

1212 19-6-107. Executive secretary -- Appointment -- Powers.

1213 [The-executtvesecretary-shatt-be-appomted-by-the]

1214 (1) (a) The executive director shall appoint an executive secretary with the approval of
1215  the board [and-shaltserve].

1216 (b) The executive secretary serves under the administrative direction of the executive

1217  director.

1218 (2) The executive secretary may:

1219 [(D] (a) develop programs for solid waste and hazardous waste management and
1220  control within the state;

1221 [t2)] (b) advise, consult, and cooperate with the following in furtherance of the

1222  purposes of this part:

1223 (1) other agencies of the state[;];

1224 (ii) the federal government[;];

1225 iii) other states and interstate agencies|;and-with];

1226 (iv) affected groups[;]:

1227 (v) political subdivisions|[;]; and

1228 (vi) industries [tnfurtheranceof-thepurposesof-thispart];

1229 [3)] (c) employ full-time employees necessary to carry out this part;

1230 [t4)] (d) as authorized by the board pursuant to [theprovistons-of] this part, authorize

1231  any employee or representative of the department to conduct inspections as permitted in this
1232 part;

1233 [5)] (e) encourage, participate in, or conduct studies, investigations, research, and
1234  demonstrations relating to solid waste and hazardous waste management and control necessary
1235  for the discharge of duties assigned under this part;

1236 [t67] (f) collect and disseminate information relating to solid waste and hazardous
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1237  waste management control;

1238 (€] (2) as authorized by the board pursuant to [the-provistons-of] this part, enforce
1239 rules made or revised by the board through the issuance of orders which may be subsequently
1240  amended or revoked by the board;

1241 [€8)] (h) review plans, specifications or other data relative to solid waste and hazardous
1242  waste control systems or any part of the systems as provided in this part;

1243 (1) receive plans, specifications, and other information required by the board before

1244  construction, modification, installation, or establishment of a facility, including a facility listed
1245  in Subsection (3), that is intended for disposing of nonhazardous waste listed in Subsection
1246 (3)(b):

1247 (j)_determine whether a proposed construction, modification, installation, or

1248  establishment of the facility, for which the executive secretary receives information under

1249  Subsection (3)(b), will be in accordance with rules made by the board under this part;

1250 [9] (k) cooperate with any person in studies and research regarding solid waste and
1251  hazardous waste management and control;

1252 [(10)] (D) represent the state with the specific concurrence of the executive director in
1253  [alt] matters pertaining to interstate solid waste and hazardous waste management and control
1254 including, under the direction of the board, entering into interstate compacts and other similar

1255  agreements; and

1256 [(+H] (m) as authorized by the board and subject to [theprovistons-of] this chapter,
1257  exercise all incidental powers necessary to carry out the purposes of this chapter.

1258 (3) (a) A facility described in Subsections (2)(i) and (j) includes:

1259 (1) an incinerator that is intended for disposing of nonhazardous solid waste; and
1260 (ii) subject to Subsection (3)(b), a commercial facility that accepts for treatment or
1261  disposal, and with the intent to make a profit:

1262 (A) fly ash waste;

1263 (B) bottom ash waste;

1264 (C) slag waste;

1265 (D) flue gas emission control waste generated primarily from the combustion of coal or
1266  other fossil fuel;

1267 (E) waste from the extraction, beneficiation, and processing of ores and minerals; or
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(F) cement kiln dust waste.

(b) Subsection (3)(a)(i1) does not include a facility that receives a waste described in

Subsection (3)(a)(ii) solely for the purpose of recycling, reuse, or reprocessing.
Section 18. Section 41-6a-1644 is amended to read:
41-6a-1644. Diesel emissions program -- Implementation -- Monitoring --
Exemptions.
(1) The legislative body of each county required [by-the-comprehenstveptanforair

an emissions opacity inspection and maintenance program for diesel-powered motor vehicles
shall:

(a) make regulations or ordinances to implement and enforce the requirement
established by the Air Quality Board;

(b) collect information about and monitor the program; and

(c) by August 1 of each year, supply written information to the Department of
Environmental Quality to identify program status.

(2) The following vehicles are exempt from an emissions opacity inspection and
maintenance program for diesel-powered motor vehicles established by a legislative body of a
county under Subsection (1):

(a) an implement of husbandry; and

(b) a motor vehicle that:

(1) meets the definition of a farm truck under Section 41-1a-102; and

(i1) has a gross vehicle weight rating of 12,001 pounds or more.

(3) (a) The legislative body of a county identified in Subsection (1) shall exempt a
pickup truck, as defined in Section 41-1a-102, with a gross vehicle weight of 12,000 pounds or
less from the emissions opacity inspection and maintenance program requirements of this
section, if the registered owner of the pickup truck provides a signed statement to the
legislative body stating the truck is used:

(1) by the owner or operator of a farm located on property that qualifies as land in
agricultural use under Sections 59-2-502 and 59-2-503; and

(i1) exclusively for the following purposes in operating the farm:

(A) for the transportation of farm products, including livestock and its products,
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poultry and its products, and floricultural and horticultural products; and

(B) for the transportation of farm supplies, including tile, fence, and every other thing
or commodity used in agricultural, floricultural, horticultural, livestock, and poultry production
and maintenance.

(b) The county shall provide to the registered owner who signs and submits a signed
statement under this section a certificate of exemption from emissions opacity inspection and

maintenance program requirements for purposes of registering the exempt vehicle.
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