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DELIVERY OF HEAVY BEER AND FLAVORED MALT

BEVERAGE

2019 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Marc K. Roberts

Senate Sponsor:

LONG TITLE
General Description:

This bill amends the Alcoholic Beverage Control Act regarding the distribution of
heavy beer and flavored malt beverage.
Highlighted Provisions:

This bill:

» requires a beer wholesaler licensee to remit the mark up on heavy beer and flavored
malt beverage upon delivery;

» permits a beer wholesaler licensee to sell heavy beer and flavored malt beverage to
certain retailers in certain circumstances;

» amends the Utah Beer Industry Distribution Act to apply to heavy beer and flavored
malt beverage;

» amends the tax basis in Title 59, Chapter 15, Beer Tax; and

» makes technical and conforming changes.
Money Appropriated in this Bill:

None
Other Special Clauses:

None
Utah Code Sections Affected:
AMENDS:
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32B-2-304, as last amended by Laws of Utah 2018, Chapters 313, 329, and 415
32B-4-401, as last amended by Laws of Utah 2016, Chapter 266
32B-4-417, as enacted by Laws of Utah 2010, Chapter 276
32B-4-704, as last amended by Laws of Utah 2011, Chapter 307
32B-5-303, as last amended by Laws of Utah 2011, Chapter 307
32B-6-205.3, as enacted by Laws of Utah 2017, Chapter 455
32B-6-305.3, as enacted by Laws of Utah 2017, Chapter 455
32B-6-404.1, as last amended by Laws of Utah 2018, Chapter 249
32B-6-604, as last amended by Laws of Utah 2011, Chapter 334
32B-6-905.2, as last amended by Laws of Utah 2018, Chapter 281
32B-10-304, as last amended by Laws of Utah 2011, Chapter 334
32B-11-201, as last amended by Laws of Utah 2011, Chapter 334
32B-11-208, as enacted by Laws of Utah 2010, Chapter 276
32B-11-210, as enacted by Laws of Utah 2016, Chapter 266
32B-11-503, as last amended by Laws of Utah 2016, Chapter 266
32B-13-201, as last amended by Laws of Utah 2011, Chapter 334
32B-13-202, as last amended by Laws of Utah 2011, Chapter 334
32B-13-205, as enacted by Laws of Utah 2010, Chapter 276
32B-13-301, as last amended by Laws of Utah 2011, Chapter 334
32B-14-102, as enacted by Laws of Utah 2010, Chapter 276
32B-14-201, as enacted by Laws of Utah 2010, Chapter 276
32B-14-302, as enacted by Laws of Utah 2010, Chapter 276
32B-14-303, as enacted by Laws of Utah 2010, Chapter 276
59-15-101, as last amended by Laws of Utah 2010, Chapter 276

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 32B-2-304 is amended to read:
32B-2-304. Liquor price -- School lunch program -- Remittance of markup.
(1) For purposes of this section:
(a) (1) "Landed case cost" means:

(A) the cost of the product; and
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(B) inbound shipping costs incurred by the department.

(i1) "Landed case cost" does not include the outbound shipping cost from a warehouse
of the department to a state store.

(b) "Proof gallon" means the same as that term is defined in 26 U.S.C. Sec. 5002.

(c) Notwithstanding Section 32B-1-102, "small brewer" means a brewer who
manufactures in a calendar year less than 40,000 barrels of beer, heavy beer, and flavored malt
beverage.

(2) Except as provided in Subsection (3):

(a) spirituous liquor sold by the department within the state shall be marked up in an
amount not less than 88% above the landed case cost to the department;

(b) wine sold by the department within the state shall be marked up in an amount not
less than 88% above the landed case cost to the department;

(c) heavy beer sold [by-thedepartment]| within the state shall be marked up in an
amount not less than 66.5% above the [fanded-case—costtothedepartment] cost of the product,

with a beer wholesaler licensee remitting each mark up amount to the department upon

delivery; and
(d) a flavored malt beverage sold [by-thedepartment] within the state shall be marked

up in an amount not less than 88% above the [fanded-casecostto-thedepartment] cost of the

product, with a beer wholesaler licensee remitting each mark up amount to the department

upon delivery.
(3) (a) Liquor sold by the department to a military installation in Utah shall be marked

up in an amount not less than 17% above the landed case cost to the department.

(b) Except for spirituous liquor sold by the department to a military installation in
Utah, spirituous liquor that is sold by the department within the state shall be marked up 49%
above the landed case cost to the department if:

(1) the spirituous liquor is manufactured by a manufacturer producing less than 30,000
proof gallons of spirituous liquor in a calendar year; and

(i1) the manufacturer applies to the department for a reduced markup.

(c) Except for wine sold by the department to a military installation in Utah, wine that
is sold by the department within the state shall be marked up 49% above the landed case cost to
the department if:
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90 (1) (A) except as provided in Subsection (3)(c)(i)(B), the wine is manufactured by a
91  manufacturer producing less than 20,000 gallons of wine in a calendar year; or

92 (B) for hard cider, the hard cider is manufactured by a manufacturer producing less
93  than 620,000 gallons of hard cider in a calendar year; and

94 (i1) the manufacturer applies to the department for a reduced markup.

95 (d) Except for heavy beer sold [by-thedepartment] to a military installation in Utah,
96  heavy beer that is sold [bythedepartment] within the state shall be marked up 32% above the
97 [tanded-easecostto-thedepartment] cost of the product, with a beer wholesaler licensee

98  remitting each mark up amount to the department upon delivery, if:

99 (1) a small brewer manufactures the heavy beer; and
100 (i1) the small brewer applies to the department for a reduced markup.
101 (e) The department shall verify an amount described in Subsection (3)(b), (c), or (d)

102 pursuant to a federal or other verifiable production report.

103 (4) The department shall deposit 10% of the total gross revenue from sales of liquor
104  with the state treasurer to be credited to the Uniform School Fund and used to support the

105  school lunch program administered by the State Board of Education under Section 53E-3-510.
106 (5) This section does not prohibit the department from selling discontinued items at a

107  discount.

108 Section 2. Section 32B-4-401 is amended to read:
109 32B-4-401. Unlawful sale or furnishing.
110 (1) It is unlawful for a retail licensee, a permittee, or staff of a retail licensee or

111  permittee to keep for sale, or to directly or indirectly, sell, offer for sale, or furnish to another,
112 an alcoholic product, except as otherwise provided by this title.

113 (2) It is unlawful for a person in the business of selling liquor, a manufacturer, a

114  supplier, an importer of liquor, or staff of the person, manufacturer, supplier, or importer to
115 sell, ship, transport, or cause to be sold, shipped, or transported liquor from an out-of-state
116  location directly or indirectly into this state except to the extent authorized by this title to:

117 (a) the department;

118 (b) a military installation;
119 (c) aholder of a special use permit, to the extent authorized in the special use permit;
120 [or]
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(d) aliquor warehouser licensee licensed to distribute and transport liquor to:
(1) the department; or
(i1) an out-of-state wholesaler or retailer|[:]; or

(e) aliquor warehouser licensee who is also a beer wholesaler licensee licensed to

distribute and transport heavy beer and flavored malt beverage.

(3) (a) It is unlawful for a person in the business of selling beer, a manufacturer, a
supplier, an importer of beer, or staff of the person, manufacturer, or importer to sell, ship,
transport, or cause to be sold, shipped, or transported beer from an out-of-state location directly
or indirectly into this state except to the extent authorized by this title to:

(1) abeer wholesaler licensee;

(i1) a military installation; or

(i11) a holder of a special use permit, to the extent authorized in the special use permit.

(b) Subsection (3)(a) does not preclude a small brewer that holds a certificate of
approval from selling, shipping, or transporting beer to the extent authorized by Subsection
32B-11-503(5) directly to:

(1) a beer retailer; or

(i1) an event permittee.

(4) (a) It is unlawful for a manufacturer, supplier, or importer of liquor in this state, or
staff of the manufacturer, supplier, or importer to sell, ship, transport, or cause to be sold,
shipped, or transported liquor directly or indirectly to a person in this state except to the extent
authorized by this title to:

(1) the department;

(i1) a military installation;

(i11) a holder of a special use permit, to the extent authorized in the special use permit;
[or]

(iv) a liquor warehouser licensee who is licensed to distribute and transport liquor to:

(A) the department; or

(B) an out-of-state wholesaler or retailer[:]; or

(v) aliquor warehouser licensee who is also a beer wholesaler licensee licensed to

distribute and transport heavy beer and flavored malt beverage.

(b) Subsection (4)(a) does not preclude a winery manufacturing licensee located in this
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state from selling wine to a person on its winery premises:

(1) to the extent authorized by Subsection 32B-11-303(4); or

(i1) under a package agency issued by the commission on the winery premises.

(c) Subsection (4)(a) does not preclude a distillery manufacturing licensee located in
this state from selling liquor on its distillery premises:

(1) to the extent authorized in Subsection 32B-11-403(5); or

(i1) under a package agency issued by the commission on the distillery premises.

(d) Subsection (4)(a) does not preclude a brewery manufacturing licensee located in
this state from selling heavy beer or flavored malt beverages on its brewery premises:

(1) to the extent authorized under Subsection 32B-11-503[t4)](3); or

(i1) under a package agency issued by the commission on its brewery premises.

(5) (a) It is unlawful for a manufacturer, supplier, or importer of beer in this state, or
staff of the manufacturer, supplier, or importer to sell, ship, transport, or cause to be sold,
shipped, or transported beer directly or indirectly to a person in this state except to the extent
authorized by this title to:

(1) abeer wholesaler licensee;

(i1) a military installation; or

(i11) a holder of a special use permit, to the extent authorized in the special use permit.

(b) Subsection (5)(a) does not preclude:

(1) a small brewer who is a brewery manufacturing licensee located in this state from
selling, shipping, and transporting beer to the extent authorized by Subsection
32B-11-503[t5)](4) directly to one of the following in this state:

(A) a beer retailer; or

(B) an event permittee; or

(i1) a brewery manufacturing licensee from selling beer to a person on its
manufacturing premises under Subsection 32B-11-503[tHte)](3)(d).

(6) It is unlawful for a person other than a person described in Subsection (2) or (3) to
sell, ship, transport, or cause to be sold, shipped, or transported an alcoholic product from an
out-of-state location directly or indirectly into this state, except as otherwise provided by this
title.

(7) It is unlawful for a person in this state other than a person described in Subsection
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(4) or (5) to sell, ship, transport, or cause to be sold, shipped, or transported an alcoholic
product directly or indirectly to another person in this state, except as otherwise provided by
this title.

(8) (a) A violation of Subsection (1) is a class B misdemeanor, except when otherwise
provided by this title.

(b) A violation of Subsection (2), (3), (4), or (5) is a third degree felony.

(c) A violation of Subsection (6) or (7) is a class B misdemeanor.

Section 3. Section 32B-4-417 is amended to read:

32B-4-417. Unlawful possession by licensee or permittee.

Except as authorized by Section 32B-4-415, other provisions of this title, or the rules of
the commission, a licensee or permittee may not possess, store, or allow consumption of liquor

on [1ts] the licensee or permittee's premises if the liquor is not purchased from:

(1) the department;
(2) a state store; [or]
(3) apackage agency[:]; or

(4) abeer wholesale licensee, if the liquor is heavy beer or flavored malt beverage.

Section 4. Section 32B-4-704 is amended to read:

32B-4-704. Tied house -- Prohibitions.

(1) (a) It is unlawful for an industry member, directly or indirectly, or through an
affiliate, to induce a retailer to purchase an alcoholic product from the industry member or from
the department to the exclusion in whole or in part of a product sold or offered for sale by
another person by acquiring or holding an interest in a license with respect to the premises of a
retailer, except when the license is held by a retailer that is completely owned by the industry
member.

(b) Interest in a retail license includes an interest acquired by a corporate official,
partner, employee, or other representative of the industry member.

(c) An interest in a retail license acquired by a separate corporation in which the
industry member or the industry member's officials hold ownership or are otherwise affiliated
is an interest in a retail license.

(d) Less than complete ownership of a retail business by an industry member

constitutes an interest in a retail license within the meaning of Subsection (1)(a).
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(2) (a) It is unlawful for an industry member, directly or indirectly, or through an
affiliate, to induce a retailer to purchase an alcoholic product from the industry member or from
the department to the exclusion in whole or in part of a product sold or offered for sale by
another person by acquiring an interest in real or personal property owned, occupied, or used
by the retailer in the conduct of the retailer's business.

(b) For purposes of Subsection (2)(a):

(1) "interest" does not include complete ownership of a retail business by an industry
member;

(i1) interest in retail property includes an interest acquired by a corporate official,
partner, employee, or other representative of the industry member;

(ii1) any interest in a retail license acquired by a separate corporation in which the
industry member or its officials hold ownership or are otherwise affiliated is an interest in the
retailer's property;

(iv) less than complete ownership of a retail business by an industry member
constitutes an interest in retail property;

(v) the acquisition of a mortgage on a retailer's real or personal property by an industry
member constitutes an interest in the retailer's property; and

(vi) the renting of display space by an industry member at a retail establishment
constitutes an interest in the retailer's property.

(3) (a) Subject to Section 32B-4-705, it is unlawful for an industry member, directly or
indirectly, or through an affiliate, to induce a retailer to purchase an alcoholic product from the
industry member or from the department to the exclusion in whole or in part of a product sold
or offered for sale by another person by furnishing, giving, renting, lending, or selling to the
retailer equipment, a fixture, a sign, supplies, money, a service, or other thing of value.

(b) (i) For purposes of this Subsection (3), indirect inducement includes:

(A) furnishing a thing of value to a third party when the benefit resulting from the thing
of value flows to an individual retailer; and

(B) making a payment for advertising to a retailer association or a display company
when the resulting benefits flow to an individual retailer.

(i1) Notwithstanding Subsection (3)(b)(i), an indirect inducement does not arise if:

(A) the thing of value is furnished to a retailer by the third party without the knowledge


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=32b-4-705&session=2019GS

03-05-19 10:55 AM H.B. 467

245  or intent of the industry member; or

246 (B) the industry member does not reasonably foresee that the thing of value would be
247  furnished to a retailer.

248 (c) Anything that may lawfully be furnished, given, rented, lent, or sold by industry
249  members to retailers under Section 32B-4-705 may be furnished directly by a third party to a
250  retailer.

251 (d) (1) A transaction in which equipment is sold to a retailer by an industry member,
252 except as provided in Section 32B-4-705, is the selling of equipment within the meaning of
253  Subsection (3)(a) regardless of how the equipment is sold.

254 (i1) The negotiation by an industry member of a special price to a retailer for equipment
255  from an equipment company is the furnishing of a thing of value within the meaning of

256  Subsection (3)(a).

257 (e) The furnishing of free warehousing by delaying delivery of an alcoholic product
258  beyond the time that payment for the product is received, or if a retailer is purchasing on credit,
259  delaying final delivery of products beyond the close of the period of time for which credit is
260 lawfully extended, is the furnishing of a service or thing of value within the meaning of

261  Subsection (3)(a).

262 (f) A financial, legal, administrative, or influential assistance given a retailer by an
263  industry member in the retailer's acquisition of the retailer's license is the furnishing of a

264  service or thing of value within the meaning of Subsection (3)(a).

265 (4) It is unlawful for an industry member, directly or indirectly, or through an affiliate,
266  to induce a retailer to purchase an alcoholic product from the industry member or from the
267  department to the exclusion in whole or in part of a product sold or offered for sale by another

268  person by paying or crediting the retailer for an advertising, display, or distribution service:

269 (a) as defined in and to the extent restricted by 27 C.F.R. Sec. 6.51 through 6.56; and
270 (b) subject to the exceptions:

271 (1) for newspaper cuts listed in 27 C.F.R. Sec. 6.92; and

272 (i1) for advertising services listed in 27 C.F.R. Sec. 6.98.

273 (5) It is unlawful for an industry member, directly or indirectly, or through an affiliate,

274  to induce a retailer to purchase an alcoholic product from the industry member or from the

275  department to the exclusion in whole or in part of a product sold or offered for sale by another
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276  person by guaranteeing a loan or the repayment of a financial obligation of the retailer.

277 (6) (a) It is unlawful for an industry member, directly or indirectly, or through an

278  affiliate, to induce a retailer to purchase beer from the industry member to the exclusion in

279  whole or in part of a beer product sold or offered for sale by another person by extending to a
280  retailer credit for a period in excess of 15 days from the date of delivery to the date of full legal
281  discharge from all indebtedness arising from the transaction by the retailer paying cash or its

282  equivalent, unless:

283 (1) beer purchased or delivered during the first 15 days of any month is paid for in cash
284  or its equivalent on or before the 25th day of the same month; and

285 (i1) beer purchased or delivered after the 15th day of any month is paid for in cash or its
286  equivalent on or before the 10th day of the next succeeding month.

287 (b) A first party in-state check is considered cash payment if the check is:

288 (1) honored on presentment; and

289 (i1) received under the terms prescribed in Subsection (6)(a).

290 (c) An extension of credit for product purchased by an industry member to a retailer

291  whose account is in arrears does not constitute a violation of Subsection (6)(a) if the retailer
292  pays in advance or on delivery an amount equal to or greater than the value of each order,

293 regardless of the manner in which the industry member applies the payment in [1ts] the industry
294  member's records.

295 (7) (a) It is unlawful for an industry member, directly or indirectly, or through an

296 affiliate, to induce a retailer to purchase an alcoholic product from the industry member or from
297  the department to the exclusion in whole or in part of a product sold or offered for sale by

298  another person by requiring:

299 (1) the department to take and dispose of a certain quota of a product; or

300 (i1) a [beer] retailer to take and dispose of a certain quota of a [beer] product.

301 (b) (1) Itis an unlawful means to induce to require:

302 (A) the department to purchase one product in order to purchase another product; or
303 (B) a [beer] retailer to purchase one [beer] product in order to purchase another [beer]
304  product.

305 (i1) This Subsection (7)(b) includes:

306 (A) the requirement to take a minimum quantity of a product in standard packaging in

-10 -
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order to obtain the same product in some type of premium container such as:

(I) a distinctive decanter; or

(II) a wooden or tin box; or

(B) combination sales if one or more products may be purchased only in combination
with another product and not individually.

(c) This Subsection (7) does not preclude the selling, at a special combination price, of
two or more kinds or brands of products so long as the department or [beer] retailer:

(1) has the option of purchasing either product at the usual price; and

(i1) is not required to purchase a product the department or [beer] retailer does not
want.

(d) An industry member may package and distribute an alcoholic product in
combination with other nonalcoholic items.

(e) A combination package shall be designed to be delivered intact to the consumer and
the additional cost incurred by the industry member shall be included in the cost to the
department or [beer] retailer.

Section 5. Section 32B-5-303 is amended to read:

32B-5-303. Purchase and storage of an alcoholic product by a retail licensee.

(1) (a) A retail licensee may not purchase liquor except:

(1) from a state store or package agency]:]; or

(i1) from a beer wholesale licensee, if the liquor is heavy beer or flavored malt

beverage.
(b) A retail licensee may transport liquor purchased from a state store or package

agency from the place of purchase to the licensed premises.

(c) A retail licensee shall pay for liquor in accordance with rules established by the
commission.

(2) (a) [fD] A retail licensee may not purchase, acquire, possess for the purpose of
resale, or sell beer except beer that the retail licensee purchases from:

[(A)] (1) a beer wholesaler licensee; or

[(B)] (i1) a small brewer that manufactures the beer.

[t] (b) Violation of [thts] Subsection (2)(a) is a class A misdemeanor.

[b)D] (3) (a) If a retail licensee purchases beer [under-Subsectron(2)ta)], heavy beer,

-11 -
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or flavored malt beverage from a beer wholesaler licensee, the retail licensee shall purchase

beer only from a beer, heavy beer, or flavored malt beverage wholesaler licensee who is

designated by the manufacturer to sell beer, heavy beer, or flavored malt beverage in the

geographical area in which the retail licensee is located, unless an alternate wholesaler is
authorized by the department to sell to the retail licensee as provided in Section 32B-13-301.

[tmD] (b) Violation of Subsection [(2)b)] (3)(a) is a class B misdemeanor.

[63] (4) A retail licensee may not store, sell, offer for sale, or furnish an alcoholic
product in a place other than as designated in the retail licensee's application, unless the retail
licensee first applies for and receives approval from the department for a change of location
within the licensed premises.

[tH] (5) A liquor storage area shall remain locked at all times other than those hours
and days when liquor sales are authorized by law.

Section 6. Section 32B-6-205.3 is amended to read:

32B-6-205.3. Transition process for full-service restaurant licensees.

(1) For a full-service restaurant license issued on or after July 1, 2017, the full-service
restaurant licensee shall comply with the provisions of Section 32B-6-205.2.

(2) For a full-service restaurant license issued before July 1, 2017, before the
full-service restaurant licensee changes the full-service restaurant licensee's approved location
for storage, dispensing, or consumption to comply with the provisions of Section 32B-6-205.2,
the full-service restaurant licensee shall submit an application for approval to the department in
accordance with Subsection 32B-5-303[(33}](4).

(3) (a) Except as provided in Subsection (4), a person who holds a full-service
restaurant license issued before July 1, 2017, shall comply with the provisions of Section
32B-6-205.2 on or before July 1, 2018.

(b) A full-service restaurant licensee described in Subsection (3)(a) that cannot comply
with the provisions of Section 32B-6-205.2 without a change to the full-service restaurant
licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2018.

-12 -
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(c) If a full-service restaurant licensee described in Subsection (3)(a) submits an
application for approval described in Subsection (2) on May 9, 2017, the department shall take
action on the application on or before July 1, 2017.

(4) (a) A person who holds a full-service restaurant license issued before July 1, 2017,
and has a grandfathered bar structure shall comply with the provisions of Section 32B-6-205.2
on or before the earlier of:

(1) July 1, 2022;

(i1) the date on which the full-service restaurant licensee remodels, as defined by
commission rule made in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, the full-service restaurant licensee's grandfathered bar structure or dining
area; or

(i11) the date on which the full-service restaurant licensee experiences a change of
ownership described in Subsection 32B-8a-202(1).

(b) A full-service restaurant licensee described in Subsection (4)(a) that cannot comply
with the provisions of Section 32B-6-205.2 without a change to the full-service restaurant
licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2022.

Section 7. Section 32B-6-305.3 is amended to read:

32B-6-305.3. Transition process for limited-service restaurant licensees.

(1) For a limited-service restaurant license issued on or after July 1, 2017, the
limited-service restaurant licensee shall comply with the provisions of Section 32B-6-305.2.

(2) For a limited-service restaurant license issued before July 1, 2017, before the
limited-service restaurant licensee changes the limited-service restaurant licensee's approved
location for storage, dispensing, or consumption to comply with the provisions of Section
32B-6-305.2, the limited-service restaurant licensee shall submit an application for approval to
the department in accordance with Subsection 32B-5-303[(3)](4).

(3) (a) Except as provided in Subsection (4), a person who holds a limited-service

restaurant license issued before July 1, 2017, shall comply with the provisions of Section
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32B-6-305.2 on or before July 1, 2018.

(b) A limited-service restaurant licensee described in Subsection (3)(a) that cannot
comply with the provisions of Section 32B-6-305.2 without a change to the limited-service
restaurant licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2018.

(c) If a limited-service restaurant licensee described in Subsection (3)(a) submits an
application for approval described in Subsection (2) on May 9, 2017, the department shall take
action on the application on or before July 1, 2017.

(4) (a) A person who holds a limited-service restaurant license issued before July 1,
2017, and has a grandfathered bar structure shall comply with the provisions of Section
32B-6-305.2 on or before the earlier of:

(1) July 1, 2022;

(i1) the date on which the limited-service restaurant licensee remodels, as defined by
commission rule made in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, the limited-service restaurant licensee's grandfathered bar structure or dining
area; or

(i11) the date on which the limited-service restaurant licensee experiences a change of
ownership described in Subsection 32B-8a-202(1).

(b) A limited-service restaurant licensee described in Subsection (4)(a) that cannot
comply with the provisions of Section 32B-6-305.2 without a change to the limited-service
restaurant licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2022.

Section 8. Section 32B-6-404.1 is amended to read:

32B-6-404.1. Transition from dining club license to full-service restaurant license.

(1) Asused in this section:
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(a) "Converted full-service restaurant licensee" means a dining club licensee that
converts to a full-service restaurant licensee on or before July 1, 2018, in accordance with
Subsection 32B-6-404(7).

(b) "Grandfathered bar structure" means the same as that term is defined in Section
32B-6-202.

(2) (a) Except as provided in Subsection (2)(c) and subject to the provisions of this
section, a converted full-service restaurant licensee shall operate under the provisions that
govern a full-service restaurant licensee that has a grandfathered bar structure.

(b) For purposes of applying the provisions that govern a full-service restaurant
licensee with a grandfathered bar structure, a converted full-service restaurant licensee's bar
structure is considered a grandfathered bar structure.

(c) The provisions of Section 32B-6-205.3 do not apply to a converted full-service
restaurant licensee.

(3) (a) A converted full-service restaurant licensee shall comply with the provisions of
Section 32B-6-205.2 on or before the earlier of:

(1) July 1, 2022;

(i1) the date on which the converted full-service restaurant licensee remodels, as
defined by commission rule made in accordance with Title 63G, Chapter 3, Utah
Administrative Rulemaking Act, the converted full-service restaurant licensee's bar structure or
dining area; or

(ii1) the date on which the converted full-service restaurant licensee experiences a
change of ownership described in Subsection 32B-8a-202(1).

(b) Before a converted full-service restaurant licensee changes the converted
full-service restaurant licensee's approved location for storage, dispensing, or consumption to
comply with the provisions of Section 32B-6-205.2, the converted full-service restaurant
licensee shall submit an application for approval to the department in accordance with
Subsection 32B-5-303[(3)](4).

(c) A converted full-service restaurant licensee that cannot comply with the provisions
of Section 32B-6-205.2 without a change to the converted full-service restaurant licensee's
approved location for storage, dispensing, or consumption shall submit an application for

approval described in Subsection (3)(b) on or before May 1, 2022.
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(4) (a) Notwithstanding any provision to the contrary, a converted full-service
restaurant licensee shall maintain at least the following percentage of the converted full-service
restaurant licensee's total restaurant business from the sale of food:

(1) beginning the day on which the licensee becomes a converted full-service restaurant
licensee, and ending June 30, 2019, 64%;

(i1) beginning July 1, 2019, and ending June 30, 2020, 68%; and

(ii1) on and after July 1, 2021, 70%.

(b) For purposes of Subsection (4)(a), a converted full-service restaurant licensee's
restaurant business from the sale of food does not include:

(1) mix for an alcoholic product; or

(i1) a service charge.

Section 9. Section 32B-6-604 is amended to read:

32B-6-604. Specific licensing requirements for an on-premise banquet license.

(1) To obtain an on-premise banquet license a person shall comply with Chapter 5, Part
2, Retail Licensing Process.

(2) (a) An on-premise banquet license expires on October 31 of each year.

(b) To renew a person's on-premise banquet license, a person shall comply with the
requirements of Chapter 5, Part 2, Retail Licensing Process, by no later than September 30.

(3) (a) The nonrefundable application fee for an on-premise banquet license is $300.

(b) The initial license fee for an on-premise banquet license is $750.

(¢c) The renewal fee for an on-premise banquet license is $750.

(4) The bond amount required for an on-premise banquet license is the penal sum of
$10,000.

(5) Notwithstanding the other provisions of this part, if an applicant is a state agency or
political subdivision of the state it is not required to:

(a) pay an application fee, initial license fee, or renewal fee;

(b) obtain the written consent of the local authority;

(c) submit a copy of the applicant's current business license; or

(d) post a bond as specified by Section 32B-5-204.

(6) Notwithstanding Subsection 32B-5-303[(3}](4), the department may approve an

additional location in or on the licensed premises of an on-premise banquet licensee from
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which the on-premise banquet licensee may store, sell, offer for sale, furnish, or allow the
consumption of an alcoholic product that is not included in its original application only:

(a) upon proper application by an on-premise banquet licensee; and

(b) in accordance with guidelines approved by the commission.

Section 10. Section 32B-6-905.2 is amended to read:

32B-6-905.2. Transition process for beer-only restaurant licensees.

(1) For a beer-only restaurant license issued on or after July 1, 2017, the beer-only
restaurant licensee shall comply with the provisions of Section 32B-6-905.1.

(2) For a beer-only restaurant license issued before July 1, 2017, before the beer-only
restaurant licensee changes the beer-only restaurant licensee's approved location for storage,
dispensing, or consumption to comply with the provisions of Section 32B-6-905.1, the
beer-only restaurant licensee shall submit an application for approval to the department in
accordance with Subsection 32B-5-303[(33}](4).

(3) (a) Except as provided in Subsection (4), a person who holds a beer-only restaurant
license issued before July 1, 2017, shall comply with the provisions of Section 32B-6-905.1 on
or before July 1, 2018.

(b) A beer-only restaurant licensee described in Subsection (3)(a) that cannot comply
with the provisions of Section 32B-6-905.1 without a change to the beer-only restaurant
licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2018.

(c) If a beer-only restaurant licensee described in Subsection (3)(a) submits an
application for approval described in Subsection (2) on May 9, 2017, the department shall take
action on the application on or before July 1, 2017.

(4) (a) A person who holds a beer-only restaurant license issued before July 1, 2017,
and has a grandfathered bar structure shall comply with the provisions of Section 32B-6-905.1
on or before the earlier of:

(1) July 1, 2022;

(i1) the date on which the beer-only restaurant licensee remodels, as defined by
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commission rule made in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, the beer-only restaurant licensee's grandfathered bar structure or dining area;
or

(ii1) the date on which the beer-only restaurant licensee experiences a change of
ownership described in Subsection 32B-8a-202(1).

(b) A beer-only restaurant licensee described in Subsection (4)(a) that cannot comply
with the provisions of Section 32B-6-905.1 without a change to the beer-only restaurant
licensee's approved location for storage, dispensing, or consumption:

(1) may submit an application for approval described in Subsection (2) on or after May
9,2017; and

(i1) shall submit an application for approval described in Subsection (2) on or before
May 1, 2022.

Section 11. Section 32B-10-304 is amended to read:

32B-10-304. Specific operational requirements for a public service permit.

(1) (a) In addition to complying with Section 32B-10-206, a public service permittee
and staff of the public service permittee shall comply with this section.

(b) Failure to comply as provided in Subsection (1)(a) may result in disciplinary action
in accordance with Chapter 3, Disciplinary Actions and Enforcement Act, against:

(1) apublic service permittee;

(i1) individual staff of a public service permittee; or

(ii1) both a public service permittee and staff of the public service permittee.

(2) (a) A public service permittee whose public conveyances operate on an interstate
basis may do the following:

(i) purchase an alcoholic product outside of the state;

(i1) bring an alcoholic product purchased outside of the state into the state; and

(ii1) sell, offer for sale, and furnish an alcoholic product purchased outside of the state
to a passenger traveling on the public service permittee's public conveyance for consumption
while en route on the public conveyance.

(b) A public service permittee whose public conveyance operates solely within the
state, to sell, offer for sale, or furnish to a passenger traveling on the public service permittee's

public conveyance for consumption while en route on the public conveyance, shall purchase:
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(1) except as provided in Subsection (2)(b)(ii), liquor from a state store or package

agency; and

(i1) beer, heavy beer, or flavored malt beverage from a beer wholesaler licensee.

(3) (a) A public service permittee may establish a hospitality room in which an
alcoholic product may be stored, sold, offered for sale, furnished, and consumed, if:

(1) the room is located within a depot, terminal, or similar facility adjacent to and
servicing the public service permittee's airline, railroad, bus, boat, or other public conveyance;

(i1) the room is completely enclosed and the interior is not visible to the public;

(ii1) the sale, offer for sale, or furnishing of an alcoholic product is made only to a
person:

(A) then in transit using the host company's airline, railroad, bus line, or other public
conveyance; and

(B) holding a valid boarding pass or similar travel document issued by the host
company; and

(iv) (A) except as provided in Subsection (3)(a)(iv)(B), liquor is purchased from:

(I) a state store; or
(II) a package agency; and

(B) beer, heavy beer, and flavored malt beverage is purchased from a beer wholesaler

licensee.

(b) (1) A public service permittee operating a hospitality room shall display in a
prominent place in the hospitality room, a sign in large letters that consists of text in the
following order:

(A) a header that reads: "WARNING";

(B) a warning statement that reads: "Drinking alcoholic beverages during pregnancy
can cause birth defects and permanent brain damage for the child.";

(C) a statement in smaller font that reads: "Call the Utah Department of Health at
[insert most current toll-free number] with questions or for more information.";

(D) a header that reads: "WARNING"; and

(E) a warning statement that reads: "Driving under the influence of alcohol or drugs is
a serious crime that is prosecuted aggressively in Utah."

(i1) (A) The text described in Subsections (3)(b)(i)(A) through (C) shall be in a
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different font style than the text described in Subsections (3)(b)(i)(D) and (E).

(B) The warning statements in the sign described in Subsection (3)(b)(i) shall be in the
same font size.

(i11)) The Department of Health shall work with the commission and department to
facilitate consistency in the format of a sign required under this section.

(c) A hospitality room shall be operated in accordance with this chapter and rules
adopted by the commission.

Section 12. Section 32B-11-201 is amended to read:

32B-11-201. Commission's power to issue a manufacturing license -- Certificates
of approval.

(1) (a) Except as provided in Section 32B-11-202, before a person may manufacture an
alcoholic product in this state, the person shall obtain an alcoholic product manufacturing
license issued by the commission in accordance with this part.

(b) A separate license is required for each place of storage, sale, and manufacture of an
alcoholic product.

(c) A violation of this Subsection (1) is a class B misdemeanor.

(2) The commission may issue an alcoholic product manufacturing license to a
manufacturer whose business is located in this state for the storage, sale, and manufacture of an
alcoholic product for each type of manufacturing license provided by this chapter.

(3) The types of manufacturing licenses issued under this chapter are known as:

(a) a winery manufacturing license;

(b) a distillery manufacturing license; and

(c) a brewery manufacturing license.

(4) (a) A brewer located outside the state is not required to be licensed under this
chapter.

(b) A brewer described in Subsection (4)(a) shall obtain a certificate of approval from
the department before selling or delivering:

(1) beer, heavy beer, or flavored malt beverage to a beer wholesaler licensee in this

state; or
[(D—aflavored-maltbeverageto:]
[(A)—thedepartment;-or]

-20 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=32b-11-202&session=2019GS

617
618
619
620
621
622
623
624
625
626
627
628
629
630
631
632
633
634
635
636
637
638
639
640
641
642
643
644
645
646
647

03-05-19 10:55 AM H.B. 467
[ itary-mstatfation—or]

[(r] (i1) if a small brewer, beer to one of the following in the state:

(A) abeer wholesaler licensee;

(B) a beer retailer; or

(C) an event permittee.

(c) To obtain a certificate of approval, a brewer shall submit to the department:

(1) a written application in a form prescribed by the department;

(i1) a nonrefundable $75 application fee;

(iii) an initial certificate of approval fee of $300 that is refundable if a certificate of
approval is not issued;

(iv) evidence of authority from the federal Alcohol and Tobacco Tax and Trade Bureau
of the United States Department of the Treasury to brew beer, heavy beer, or a flavored malt
beverage; and

(v) any other information the commission or department may require.

(d) (1) One of the following shall sign and verify a written application under this
Subsection (4) by oath or affirmation:

(A) a partner if the brewer is a partnership; or

(B) an executive officer, manager, or person specifically authorized by a corporation or
limited liability company to sign the application.

(i1) A brewer filing an application shall attach to the application written evidence of the
authority of the person described in Subsection (4)(d)(i) to sign the application.

(e) (1) A certificate of approval under this Subsection (4) expires on December 31 of
each year.

(i1) A brewer desiring to renew [1ts] the brewer's certificate of approval shall submit to
the department by no later than November 30 of the year the certificate of approval expires:

(A) acompleted renewal application in the form prescribed by the department; and

(B) arenewal fee of $250.

(i11) Failure to meet the renewal requirements results in an automatic forfeiture of the
certificate of approval effective on the date the existing certificate of approval expires.

(5) (a) An importer or supplier of beer, heavy beer, or flavored malt beverages who is

not required to be licensed under this title shall obtain a certificate of approval from the
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department before selling or delivering[:1)] beer, heavy beer, or flavored malt beverage to a

beer wholesaler licensee in this state[;or].
[(D—teavy beeroraflavored mattbeverageto:]
[(A)—the-department;or]
[(E " instatiation:]

(b) To obtain a certificate of approval, an importer or supplier described in Subsection
(5)(a) shall submit to the department:

(1) a written application in a form prescribed by the department;

(i1) a nonrefundable $75 application fee;

(ii1) an initial certificate of approval fee of $300 that is refundable if a certificate of
approval is not issued;

(iv) evidence of authority from the federal Alcohol and Tobacco Tax and Trade Bureau
of the United States Department of the Treasury to brew beer, heavy beer, or a flavored malt
beverage; and

(v) any other information the commission or department may require.

(c) (1) One of the following shall sign and verify a written application under this
Subsection (5) by oath or affirmation:

(A) apartner if the importer or supplier is a partnership; or

(B) an executive officer, manager, or person specifically authorized by a corporation or
limited liability company to sign the application.

(i) An importer or supplier filing an application under this Subsection (5) shall attach
to the application written evidence of the authority of the person described in Subsection
(5)(c)(i) to sign the application.

(d) (1) A certificate of approval under this Subsection (5) expires on December 31 of
each year.

(i1) An importer or supplier desiring to renew [its] the importer or supplier's certificate

of approval shall submit to the department by no later than November 30 of the year the
certificate of approval expires:
(A) acompleted renewal application in the form prescribed by the department; and
(B) arenewal fee of $250.

(ii1) Failure to meet the renewal requirements results in an automatic forfeiture of the
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certificate of approval effective on the date the existing certificate of approval expires.
(6) (a) [Subjectto] Except as provided in Subsection (7), a brewer, importer, or

supplier required to hold a certificate of approval under this section may not distribute beer,

heavy beer, or flavored malt beverage in this state except under a written agreement with a beer

wholesaler licensee in this state.

(b) An agreement described in Subsection (6)(a) shall:

(i) create a restricted exclusive sales territory that is mutually agreed upon by the
persons entering into the agreement;

(i1) designate the one or more brands that may be distributed in the sales territory; and

(i11) set forth the exact geographical area of the sales territory.

(c) A brewer, importer [ofbeer], or supplier [efbeer] may have more than one
agreement described in this Subsection (6) if each brand of the brewer, importer, or supplier
distributed in the state is covered by one exclusive sales territory.

(d) A brewer, importer [ofbeer], or supplier [efbeer] may not enter into an agreement
with more than one beer wholesaler licensee to distribute the same brand of beer, heavy beer,

or flavored malt beverage in the same sales territory or any portion of the sales territory.

(7) A small brewer is not subject to the requirements of Subsection (6).

Section 13. Section 32B-11-208 is amended to read:

32B-11-208. General operational requirements for manufacturing license.

(1) (@) A manufacturing licensee and staff of the manufacturing licensee shall comply
with this title and the rules of the commission, including the relevant part of this chapter
applicable to the type of manufacturing license held by the manufacturing licensee.

(b) Failure to comply as provided in Subsection (1)(a) may result in disciplinary action
in accordance with Chapter 3, Disciplinary Actions and Enforcement Act, against:

(1) a manufacturing licensee;

(i1) individual staff of a manufacturing licensee; or

(i11) a manufacturing licensee and staff of the manufacturing licensee.

(2) A manufacturing licensee shall prominently display the manufacturing license on
the licensed premises.

(3) (a) A manufacturing licensee shall make and maintain the records required by the

department.
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(b) Section 32B-1-205 applies to a record required to be made or maintained in
accordance with this Subsection (3).

(4) [#A] Unless the liquor is heavy beer or flavored malt beverage, a manufacturing

licensee may not sell liquor within the state except to:

(a) the department; or

(b) a military installation.

(5) A manufacturing license may not be transferred from one location to another
location, without prior written approval of the commission.

(6) (a) A manufacturing licensee may not sell, transfer, assign, exchange, barter, give,
or attempt in any way to dispose of the license to another person, whether for monetary gain or
not.

(b) A manufacturing license has no monetary value for any type of disposition.

(7) A manufacturing licensee may not advertise [ts] the licensee's product in violation
of this title or any other federal or state law, except that nothing in this title prohibits the
advertising or solicitation of an order for industrial alcohol from a holder of a special use
permit.

(8) A manufacturing licensee shall from time to time, on request of the department,
furnish for analytical purposes a sample of the alcoholic product that the manufacturing
licensee has:

(a) for sale; or

(b) in the course of manufacture for sale in this state.

(9) The commission may prescribe by policy or rule, consistent with this title, the
general operational requirements of a manufacturing licensee relating to:

(a) physical facilities;

(b) conditions of storage, sale, or manufacture of an alcoholic product;

(c) storage and sales quantity limitations; and

(d) other matters considered appropriate by the commission.

Section 14. Section 32B-11-210 is amended to read:

32B-11-210. Tasting provided by manufacturing licensee.

(1) As used in this section:

(a) "Parcel" means the same identifiable contiguous unit of property that is treated as
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separate for valuation or zoning purposes and includes an improvement on that unit of
property.

(b) "Taste" means an amount of an alcoholic product provided by a manufacturing
licensee for consumption under this section.

(2) A manufacturing licensee may provide for a tasting in accordance with this section.

(3) Before conducting a tasting, the manufacturing licensee shall provide the
department:

(a) evidence of proximity to any community location, with proximity requirements
being governed by Section 32B-1-202 as if the manufacturing licensee were a retail licensee;

(b) a floor plan, and boundary map where applicable, of the premises of the
manufacturing licensee, including any:

(1) consumption area; and

(i1) area where the person proposes to store, sell, offer for sale, or furnish an alcoholic
product to be tasted;

(c) evidence that the manufacturing licensee is carrying public liability insurance in an
amount and form satisfactory to the department;

(d) evidence that the manufacturing licensee is carrying dramshop insurance coverage
in an amount and form satisfactory to the department; and

(e) any other information the commission or department may require.

(4) A manufacturing licensee may not sell, offer for sale, or furnish a taste on any day
during the period that:

(a) begins at midnight; and

(b) ends at 10:59 a.m.

(5) A person who serves a taste on behalf of the manufacturing licensee shall complete
an alcohol training and education seminar as if the person were employed by a retail licensee.

(6) (a) A manufacturing licensee shall establish a distinct area for consumption of a
taste outside the view of minors on the licensed premises and in which minors are not allowed
during the time period when tasting occurs.

(b) The distinct area for consumption for a taste established under this Subsection (6)
shall be in the same building as where the manufacturing licensee produces alcoholic product,

in a building on the same parcel as the building where the manufacturing licensee produces
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alcoholic product, or in a patio or similar area immediately adjacent to a building described in
this Subsection (6)(b).

(7) (a) A manufacturing licensee shall have substantial food available that is served on
the licensed premises to an individual consuming a taste.

(b) The commission may define what constitutes "substantial food" by rule made in
accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, except that the
rule may not require culinary facilities for food preparation that are equivalent to a restaurant or
dining club.

(8) A manufacturing licensee shall charge an individual for a taste and may not sell,
offer for sale, or furnish a taste at less than the cost of the taste to a retail licensee.

(9) (a) A manufacturing licensee may provide a taste in more than one container except
that the aggregate total of the taste in all of the containers may not exceed:

(1) 5 ounces of wine for a winery manufacturing licensee;

(i1) 2.5 ounces of spirituous liquor for a distillery manufacturing licensee; or

(ii1) 16 ounces of beer, heavy beer, or flavored malt beverages for a brewery
manufacturing licensee.

(b) A manufacturing licensee may not allow an individual to participate in more than
one tasting within a calendar day.

(10) A manufacturing licensee may provide a taste of alcoholic product that is:

(a) manufactured by the manufacturing licensee; and

(b) purchased by the manufacturing licensee from:

(1) a state store or package agency; or

(i1) for beer, the off-premise retail licensee described in Subsection
32B-11-503[tHte)](3)(d).

(11) (a) A manufacturing licensee shall display in a prominent place in the location
where tastes are consumed a sign in large letters that consists of text in the following order:

(1) a header that reads: "WARNING";

(i1) a warning statement that reads: "Drinking alcoholic beverages during pregnancy
can cause birth defects and permanent brain damage for the child.";

(i11) a statement in smaller font that reads: "Call the Utah Department of Health at

[insert most current toll-free number] with questions or for more information.";
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(iv) a header that reads: "WARNING"; and

(v) a warning statement that reads: "Driving under the influence of alcohol or drugs is a
serious crime that is prosecuted aggressively in Utah."

(b) (1) The text described in Subsections (11)(a)(i) through (ii1) shall be in a different
font style than the text described in Subsections (11)(a)(iv) and (v).

(i1)) The warning statements in the sign described in Subsection (11)(a) shall be in the
same font size.

(c) The Department of Health shall work with the commission and department to
facilitate consistency in the format of a sign required under this Subsection (11).

(12) A manufacturing licensee shall provide educational information as defined by rule
by the commission in accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking
Act, as part of the tasting.

(13) A manufacturing licensee that conducts tastings under a scientific or educational
use permit issued by the commission as of May 10, 2016, shall comply with this section by no
later than December 31, 2016, in conducting a tasting. In accordance with Subsection
32B-10-206(1)(c), effective no later than January 1, 2017, the commission shall take action on
a scientific or educational use permit used by a manufacturing licensee to conduct tastings.

Section 15. Section 32B-11-503 is amended to read:

32B-11-503. Specific authority and operational requirements for brewery
manufacturing license.

(1) A brewery manufacturing license allows a brewery manufacturing licensee to:

(a) store, manufacture, brew, transport, or export beer, heavy beer, [and] or flavored
malt [beverages] beverage;

[te)] (b) sell beer, heavy beer, or flavored malt beverage to a beer wholesaler licensee;

[€] (c) in the case of a small brewer, in accordance with Subsection [(5})] (4), sell beer

manufactured by the small brewer to:

(1) aretail licensee;
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(i1) an off-premise beer retailer; or
(ii1) an event permittee; and

[te)] (d) warehouse on [its] the small brewer's premises an alcoholic product that the

brewery manufacturing licensee manufactures or purchases for manufacturing purposes.

[(b)—=aflavored malt-beverage:]

[3)] (2) If considered necessary, the commission or department may require:

(a) the alteration of the plant, equipment, or licensed premises;

(b) the alteration or removal of any unsuitable alcoholic product-making equipment or
material;

(c) a brewery manufacturing licensee to clean, disinfect, ventilate, or otherwise
improve the sanitary and working conditions of the plant, licensed premises, and equipment; or

(d) that a record pertaining to the materials and ingredients used in the manufacture of
an alcoholic product be available to the commission or department upon request.

[H] 3) (a) A brewery manufacturing licensee may not permit any beer, heavy beer, or
flavored malt beverage to be consumed on the licensed premises, except under the
circumstances described in this Subsection [(4] (3).

[t@)] (b) A brewery manufacturing licensee may allow [1ts] the brewery's on-duty staff
to taste the alcoholic product that the brewery manufacturing licensee manufactures on [its] the
brewery's premises without charge, but only in connection with the on-duty staff's duties of
manufacturing the alcoholic product during the manufacturing process and not otherwise.

[(5)] (c) A brewery manufacturing licensee may allow a person who can lawfully
purchase the following for wholesale or retail distribution to consume a bona fide sample of the
brewery manufacturing licensee's product on the licensed premises:

(1) beer;

(i1) heavy beer; or

(ii1) a flavored malt beverage.

[t©)] (d) A brewery manufacturing licensee may operate a retail facility that complies

with the requirements of Chapter 7, Part 2, Off-Premise Beer Retailer Local Authority.
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[tB] (e) A brewery manufacturing licensee may conduct tastings as provided in Section
32B-11-210.

[65] (4) (a) A small brewer shall own, lease, or maintain and control a warehouse
facility located in this state for the storage of beer to be sold to a person described in
Subsection (1)[th](c) if the small brewer:

(1) (A) (D 1s located in this state; and

(II) holds a brewery manufacturing license; or

(B) () is located outside this state; and

(ID holds a certificate of approval to sell beer in this state; and

(i1) sells beer manufactured by the small brewer directly to a person described in
Subsection (1)[th](c).

(b) A small brewer may not sell beer to a person described in Subsection (1)[t)](c)
unless the beer:

(1) is manufactured by the small brewer; and

(i1) 1s first placed in the small brewer's warehouse facility in this state.

(c) (1) A small brewer warehouse shall make and maintain complete beer importation,
inventory, tax, distribution, sales records, and other records as the department and State Tax
Commission may require.

(i) The records described in Subsection [(5)] (4)(c)(1) are subject to inspection by:

(A) the department; and

(B) the State Tax Commission.

(i11) Section 32B-1-205 applies to a record required to be made or maintained in
accordance with this Subsection [(5)] (4), except that the provision is considered to include an
action described in Section 32B-1-205 made for the purpose of deceiving the State Tax
Commission, or an official or employee of the State Tax Commission.

[€63] (5) Subject to Subsection [(B] (6):

(a) A brewery manufacturing licensee may not sell beer, heavy beer, or flavored malt

beverage in this state except under a written agreement with a beer wholesaler licensee in this
state.
(b) An agreement described in Subsection [t6)] (5)(a) shall:

(i) create a restricted exclusive sales territory that is mutually agreed upon by the
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persons entering into the agreement;

(i1) designate the one or more brands that may be distributed in the sales territory; and

(ii1) set forth the exact geographical area of the sales territory.

(c) A brewery manufacturing licensee may have more than one agreement described in
this Subsection [(6}] (5) if each brand of the brewery manufacturing licensee is covered by one
exclusive sales territory.

(d) A brewery manufacturing licensee may not enter into an agreement with more than

one beer wholesaler licensee to distribute the same brand of beer, heavy beer, or flavored malt

beverage in the same sales territory or any portion of the sales territory.
[€H] (6) A small brewer is not subject to the requirements of Subsection [(6}] (5).
Section 16. Section 32B-13-201 is amended to read:
32B-13-201. Commission's power to issue beer wholesaling license.
(1) (a) Before a person may purchase, store, sell, offer for sale, distribute, or import

beer, heavy beer, or flavored malt beverage to a person who sells at retail or acts in any way as

a beer wholesaler, the person shall first obtain a beer wholesaling license issued by the
commission in accordance with this chapter.

(b) A violation of Subsection (1)(a) is a class A misdemeanor.

(2) (a) The commission may issue a beer wholesaling license for the purchase, storage,

sale, distribution, transportation, and import of beer, heavy beer, or flavored malt beverage.

(b) A beer wholesaling license entitles the beer wholesaler licensee to:
(1) purchase and import beer into the state;

(i1) store beer in an approved warehouse; [and]

(ii1) sell and distribute beer directly to:

(A) a beer retailer; or

(B) an event permittee[:]; and

(1v) if the licensee also holds a liquor warehouse license under Chapter 12, Liquor

Warehousing License Act, sell and distribute heavy beer and flavored malt beverage directly to:

(A) a retail licensee that sells, or offers for sale, or furnishes liquor; or

(B) a single event permittee.

(3) Nothing in this section precludes a small brewer from selling beer the small brewer

manufactures directly to:
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(a) aretail licensee;
(b) an off-premise beer retailer; or
(c) an event permittee.

(4) Nothing in this section exempts a person from the requirements of Chapter 12,

Liquor Warehousing License Act for the warehousing, distribution, and transportation of heavy

beer and flavored malt beverage.

Section 17. Section 32B-13-202 is amended to read:

32B-13-202. Application requirements for beer wholesaling license.

To obtain a beer wholesaling license, a person shall submit to the department:

(1) a written application in a form prescribed by the department;

(2) anonrefundable $300 application fee;

(3) an initial license fee of $2,300 that is refundable if a beer wholesaling license is not
1ssued;

(4) written consent of the local authority;

(5) a copy of the person's current business license;

(6) abond as specified in Section 32B-13-206;

(7) a statement of the brands of beer, heavy beer, and flavored malt beverage the

person is authorized to sell and distribute;

(8) a statement of the one or more sales territories in which the person is authorized to
sell and distribute beer, heavy beer, and flavored malt beverage under an agreement required by
Section 32B-11-201 or 32B-11-503;

(9) evidence that the person is carrying public liability insurance in an amount and
form satisfactory to the department;

(10) a signed consent form stating that the beer wholesaling licensee will permit any
authorized representative of the commission, department, or any law enforcement officer to
have unrestricted right to enter the licensed premises;

(11) if the person is an entity, proper verification evidencing that a person who signs
the application is authorized to sign on behalf of the entity; [and]

(12) if the person is authorized to sell and distribute heavy beer or flavored malt

beverage, evidence that the person has a valid liquor warehousing license under Chapter 12,

Liquor Warehousing License Act; and

231 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=32b-13-206&session=2019GS

958
959
960
961
962
963
964
965
966
967
968
969
970
971
972
973
974
975
976
977
978
979
980
981
982
983
984
985
986
987
988

H.B. 467 03-05-19 10:55 AM

[(t2)] (13) any other information that the commission or department may require.

Section 18. Section 32B-13-205 is amended to read:

32B-13-205. Commission and department duties before issuing beer wholesaling
license.

(1) (a) Before the commission may issue a beer wholesaling license, the department
shall conduct an investigation and may hold public hearings to gather information and make
recommendations to the commission as to whether a beer wholesaling license should be issued.

(b) The department shall forward the information and recommendations described in
Subsection (1)(a) to the commission to aid in the commission's determination.

(2) Before issuing a beer wholesaling license, the commission shall:

(a) determine that the person filed a complete application and is in compliance with
Sections 32B-13-202 and 32B-13-204;

(b) determine that the person is not disqualified under Section 32B-1-304;

(c) consider the physical characteristics of the licensed premises where it is proposed
that beer be stored by the person, such as:

(1) location;

(i1) proximity to transportation; and

(ii1) condition, size, and security of the licensed premises;

(d) consider the person's ability to manage and operate a beer wholesaling operation,
including:

(1) management experience;

(i1) past wholesaling experience;

(ii1) the brands the person intends to wholesale; and

(iv) the means the person intends to use to distribute beer, heavy beer, or flavored malt

beverage; and
(e) consider any other factor that the commission considers necessary.

Section 19. Section 32B-13-301 is amended to read:

32B-13-301. General operational requirements for beer wholesaling license.

(1) (a) A beer wholesaler licensee and staff of the beer wholesaler licensee shall
comply with this title and the rules of the commission.

(b) Failure to comply as provided in Subsection (1)(a) may result in disciplinary action
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in accordance with Chapter 3, Disciplinary Actions and Enforcement Act, against:

(1) abeer wholesaler licensee;

(i1) individual staff of a beer wholesaler licensee; or

(i11) both a beer wholesaler licensee and staff of the beer wholesaler licensee.

(2) (a) A beer wholesaler licensee shall make and maintain the records required by the
department.

(b) Section 32B-1-205 applies to a record required to be made or maintained in
accordance with this Subsection (2).

(3) A beer wholesaler licensee may not employ a minor to handle an alcoholic product.

(4) A beer wholesaler licensee may not sell, transfer, assign, exchange, barter, give, or
attempt in any way to dispose of the beer wholesaling license to a person, whether for monetary
gain or not, unless it is done:

(a) in accordance with the commission rules; and

(b) after written consent is given by the commission.

(5) A beer wholesaler licensee may not wholesale [a] beer, heavy beer, or flavored malt

beverage manufactured within the state by a brewer who is not licensed by the commission as a
brewery manufacturing licensee.

(6) A beer wholesaler licensee may not wholesale [a] beer, heavy beer, or flavored malt

beverage manufactured out of state by a brewer who has not obtained a certificate of approval
from the department.

(7) (a) A beer wholesaler licensee may not sell or distribute:

(1) beer to a person within the state except to:

[(D] (A) aretail licensee;

[tD] (B) an off-premise beer retailer; or

[(1D)] (C) an event permittee[:]; or
(11) heavy beer or flavored malt beverage to a person within the state except to:

(A) a retail licensee that sells, or offers for sale, or furnishes liquor; or

(B) a single event permittee.

(b) A violation of this Subsection (7) is a class A misdemeanor.

(8) (a) A beer wholesaler licensee may not sell or distribute a beer, heavy beer, or

flavored malt beverage to a person who sells the beer, heavy beer, or flavored malt beverage at

-33 .


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=32b-1-205&session=2019GS

1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050

H.B. 467 03-05-19 10:55 AM

retail outside of a sales territory designated on [ts] the beer wholesaler licensee's application

and authorized by an agreement described in Subsection 32B-13-202(8), except that if a beer
wholesaler licensee is temporarily unable to supply a person within the beer wholesaler
licensee's authorized sales territory, the department may grant temporary authority to another
beer wholesaler licensee who distributes the same brand in another sales territory to supply:

(1) beer to:

(A) aretail licensee; or

[tD] (B) an off-premise beer retailer[:]; or

(i1) heavy beer or flavored malt beverage to a retail licensee that sells, or offers for sale,

or furnishes liquor.

(b) A violation of this Subsection (8) is a class B misdemeanor.

(9) (a) A beer wholesaler licensee shall own, lease, or otherwise control and maintain a
warehouse facility located in this state for the receipt, storage, and further distribution of beer
sold by the beer wholesaler licensee to a person within the state.

(b) A beer wholesaler licensee may not sell beer to a person in this state, other than the
department, unless the beer is first:

(1) physically removed from the vehicle used to transport the beer from the supplier to
the beer wholesaler licensee; and

(i1) delivered into the actual possession and control of the beer wholesaler licensee in

[1ts] the beer wholesaler licensee's warehouse or other facility.

(10) A beer wholesaler licensee may not sell or distribute an alcoholic product that has

not had [1ts] the alcoholic product's label and packaging approved by the department in

accordance with Chapter 1, Part 6, Malted Beverage Act.

(11) The commission may prescribe by policy or rule, consistent with this title, the
general operational requirements of a beer wholesaling licensee relating to:

(a) physical facilities; and

(b) the conditions of importation, purchase, storage, sale, offering for sale, distribution,
or transportation of beer within the state.

Section 20. Section 32B-14-102 is amended to read:

32B-14-102. Definitions.

As used in this chapter:
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(1) "Affected party" means a supplier or wholesaler who is a party to a distributorship
agreement that a terminating party seeks to terminate or not renew.

(2) (a) "Distributorship agreement" means a written agreement between a supplier and
a wholesaler pursuant to which the wholesaler has the right to purchase, resell, and distribute in

a designated geographical area any brand of beer, heavy beer, or flavored malt beverage

manufactured, imported, or distributed by the supplier.
(b) For purposes of this chapter, a separate agreement between a supplier and a

wholesaler is considered to be part of a distributorship agreement if [1t] the separate agreement

relates to:

(1) the relationship between the supplier and the wholesaler; or

(i1) the duties of either the supplier or the wholesaler under a distributorship agreement.

(3) "Good cause" means the material failure by a supplier or a wholesaler to comply
with an essential, reasonable, and lawful requirement imposed by a distributorship agreement if
the failure occurs after the supplier or wholesaler acting in good faith provides notice of
deficiency and an opportunity to correct in accordance with Part 2, Termination.

(4) "Good faith" is as defined in Subsection 70A-1a-201(2)(t).

(5) "Retailer" means:

(a) in reference to beer, a beer retailer|[:]; or

(b) in reference to heavy beer or flavored malt beverage, a retailer that sells, or offers

for sale, or furnishes liquor.

(6) "Sales territory" means the geographic area of distribution and sale responsibility
designated by a distributorship agreement.
(7) "Supplier," notwithstanding Section 32B-1-102, means a brewer or other person

who sells beer, heavy beer, or flavored malt beverage to a wholesaler for resale in this state.

(8) "Terminating party" means a supplier or wholesaler who:

(a) is a party to a distributorship agreement; and

(b) seeks to terminate or not renew the distributorship agreement.

Section 21. Section 32B-14-201 is amended to read:

32B-14-201. Termination of distributorship agreements.

(1) Except as provided in Subsection (2) or (3), a supplier or wholesaler may not:

(a) terminate a distributorship agreement; or
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(b) fail to renew a distributorship agreement.

(2) A supplier or wholesaler may take an action prohibited by Subsection (1) if:

(a) the supplier or wholesaler has good cause for the action; and

(b) if notification is required by Section 32B-14-202:

(1) the terminating party provides the affected party prior notification in accordance
with Section 32B-14-202; and

(i1) the affected party has not eliminated the reasons specified in the notification as the
reasons for the action within 90 days after the [date] day on which the notification is mailed in
accordance with Section 32B-14-202.

(3) A supplier may take an action prohibited by Subsection (1) if:

(a) the supplier gives the wholesaler 30 days written notice before termination or
nonrenewal;

(b) the supplier discontinues production or discontinues distribution throughout the

state of all brands of beer, heavy beer, or flavored malt beverage sold by the supplier to the

wholesaler; and
(c) the termination or nonrenewal does not violate the distributorship agreement.
Section 22. Section 32B-14-302 is amended to read:
32B-14-302. Prohibited conduct of supplier.
(1) A supplier may not:
(a) induce or coerce, or attempt to induce or coerce, a wholesaler to engage in an illegal
act or course of conduct;

(b) impose a requirement that is discriminatory by [1ts] the requirement's terms or in

the methods of enforcement as compared to requirements imposed by the supplier on similarly
situated wholesalers;
(c) prohibit a wholesaler from selling a product of another supplier;

(d) fix or maintain the price at which a wholesaler may resell beer, heavy beer, or

flavored malt beverage;

(e) fail to execute with each wholesaler of [its] the supplier's brands a written
distributorship agreement;

(f) require a wholesaler to accept delivery of beer, heavy beer, or flavored malt

beverage or any other item that is not voluntarily ordered by the wholesaler;
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(g) restrict or inhibit, directly or indirectly, the right of a wholesaler to participate in an
organization representing interests of wholesalers for a lawful purpose;

(h) require a wholesaler to participate in or contribute to a local, regional, or national
advertising fund or other promotional activity that:

(1) is not used for an advertising or promotional activity in the wholesaler's sales
territory; or

(i) would require a contribution by the wholesaler in excess of the amounts specified
in the distributorship agreement;

(1) retaliate against a wholesaler that files a complaint with the department or the
applicable federal agency regarding an alleged violation by the supplier of a state or federal
statute or administrative rule;

(j) require without good cause a change in the manager of a wholesaler who has
previously been approved by the supplier;

(k) if a wholesaler changes [1ts] the wholesaler's approved manager, prohibit the

change unless the new manager fails to meet the reasonable standards for similarly situated
wholesalers of the supplier as stated in the distributorship agreement; or

(1) refuse to deliver a beer, heavy beer, or flavored malt beverage product covered by a

distributorship agreement to the wholesaler:
(1) in a reasonable quantity; and
(i1) within a reasonable time after receipt of the wholesaler's order.
(2) Notwithstanding Subsection (1)(1), the supplier may refuse to deliver a beer, heavy

beer, or flavored malt beverage product if the refusal is due to:

(a) the wholesaler's failure to pay the supplier pursuant to the distributorship
agreement;

(b) an unforeseeable event beyond the supplier's control,

(c) a work stoppage or delay due to a strike or labor problem;

(d) abona fide shortage of materials; or

(e) a freight embargo.

Section 23. Section 32B-14-303 is amended to read:

32B-14-303. Prohibited conduct of wholesaler.

(1) A wholesaler may not:
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(a) induce or coerce, or attempt to induce or coerce, a retailer to engage in an illegal act
or course of conduct;

(b) impose a requirement that is discriminatory by [1ts] the requirement's terms or in

the methods of enforcement as compared to requirements imposed by the wholesaler on
similarly situated retailers;

(c) prohibit a retailer from selling a product of another wholesaler;

(d) fix or maintain the price at which a retailer may resell beer, heavy beer, or flavored

malt beverage;
(e) require a retailer to accept delivery of beer, heavy beer, or flavored malt beverage or

any other item that is not voluntarily ordered by the retailer;

(f) restrict or inhibit, directly or indirectly, the right of a retailer to participate in an
organization representing interests of retailers for a lawful purpose;

(g) require a retailer to participate in or contribute to a local, regional, or national
advertising fund or other promotional activity;

(h) retaliate against a retailer that files a complaint with the department or the
applicable federal agency regarding an alleged violation by the wholesaler of a state or federal
statute or administrative rule; and

(1) refuse to deliver a beer, heavy beer, or flavored malt beverage product carried by the

wholesaler to a properly licensed retailer who resides within the wholesaler's sales territory:
(1) in a reasonable quantity; and
(i) within a reasonable time after receipt of the retailer's order.
(2) Notwithstanding Subsection (1)(i), the wholesaler may refuse to deliver a beer,

heavy beer, or flavored malt beverage product if the refusal is due to:

(a) the retailer's failure to pay the wholesaler pursuant to Subsection 32B-4-704(6);
(b) an unforeseeable event beyond the wholesaler's control,

(c) a work stoppage or delay due to a strike or labor problem;

(d) abona fide shortage of materials; or

(e) a freight embargo.

Section 24. Section 59-15-101 is amended to read:

59-15-101. Tax basis -- Rate.

(1) As used in this chapter:
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1175 (a) "Beer" means the same as that term is defined in Section 32B-1-102.

1176 (b) "Beer" does not include:

1177 (1) heavy beer as defined in Section 32B-1-102; or

1178 (11) flavored malt beverages as defined in Section 32B-1-102.

1179 [(D] (2) (a) A tax is imposed at the rate specified in Subsection [(H] (2)(b) on all

1180  beer[;asdefimed-mSectron32B=1=1062;] that is imported or manufactured for sale, use, or
1181  distribution in this state.

1182 (b) The tax described in Subsection [(1)] (2)(a) shall be imposed at a rate of:
1183 (1) $11 per 31-gallon barrel for beer imported or manufactured:

1184 (A) before July 1, 2003; and

1185 (B) for sale, use, or distribution in this state; and

1186 (i1) $12.80 per 31-gallon barrel for beer imported or manufactured:

1187 (A) on or after July 1, 2003; and

1188 (B) for sale, use, or distribution in this state.

1189 (c) The tax imposed under this Subsection [(H)] (2):

1190 (1) shall be imposed at a proportionate rate for:

1191 (A) any quantity of beer other than a 31-gallon barrel; or

1192 (B) the fractional parts of a 31-gallon barrel; and

1193 (i) may not be imposed more than once on the same beer.

1194 [t2)] (3) A tax may not be imposed on beer:

1195 (a) sold to the United States and its agencies; or

1196 (b) (1) manufactured or imported for sale, use, or distribution outside the state; and
1197 (i1) exported from the state.
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