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To prohibit the use of certain clauses in form contracts that restrict the
ability of a consumer to communicate regarding the goods or services
offered in interstate commerce that were the subject of the contract,
and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

APRIL 28, 2016
Mr. LANCE (for himself, Mr. KENNEDY, Mr. Issa, Mr. SWALWELL of Cali-
fornia, Mr. BURGEsS, Mr. HARPER, Mr. PoMPEO, Mr. MULLIN, and Mr.
OLSON) introduced the following bill; which was referred to the Com-
mittee on Energy and Commerce
SEPTEMBER 9, 2016
Additional sponsor: Mr. CARDENAS

SEPTEMBER 9, 2016
Reported with an amendment, committed to the Committee of the Whole
House on the State of the Union, and ordered to be printed
[Strike out all after the enacting clause and insert the part printed in italic]

[For text of introduced bill, see copy of bill as introduced on April 28, 2016]
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A BILL

To prohibit the use of certain clauses in form contracts
that restrict the ability of a consumer to communicate
regarding the goods or services offered in interstate com-
merce that were the subject of the contract, and for

other purposes.
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3
Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Consumer Review Fair-
ness Act of 20167
SEC. 2. CONSUMER REVIEW PROTECTION.

(a) DEFINITIONS.—In this section:

The term  “Commission”

(1)  COMMISSION.
means the Federal Trade Commassion.

(2) COVERED COMMUNICATION.—The term “cov-
ered communication” means a written, oral, or pic-
torial review, performance assessment of, or other
simalar analysis of, including by electronic means, the
goods, services, or conduct of a person by an indi-
vidual who 1s party to a form contract with respect
to which such person is also a party.

(3) FORM CONTRACT.—

(A) IN GENERAL.—Fuxcepl as provided in
subparagraph (B), the term “form contract”
means a contract with standardized terms—

(1) used by a person in the course of
selling or leasing the person’s goods or serv-

vces; and
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4
(11) 1mposed on an individual without

a meanmingful opportunity for such indi-

vidual to negotiate the standardized terms.

(B) ExCEPTION.—The term “form contract”
does not include an employer-employee or inde-
pendent contractor contract.

(4) PICTORIAL—The term “pictorial” includes
pictures, photographs, video, illustrations, and sym-
bols.

(b) INVALIDITY OF CONTRACTS THAT IMPEDE CON-
SUMER REVIEWS.—

(1) IN GENERAL—Except as provided in para-
graphs (2) and (3), a provision of a form contract is
void from the inception of such contract if such provi-
S10N—

(A) prohibits or restricts the ability of an
mdwidual who 1s a party to the form contract
to engage i a covered communication;

(B) imposes a penalty or fee against an in-
dwvidual who 1s a party to the form contract for
engaging in a covered communication; or

(C) transfers or requires an individual who
18 a party to the form contract to transfer to any
person any intellectual property rights in review

or feedback content, with the exception of a non-
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5}
exclusive license to use the content, that the indi-
vidual may have in any otherwise lawful covered
communication about such person or the goods or
services provided by such person.

(2) RULE OF CONSTRUCTION.—Nothing in para-

graph (1) shall be construed to affect—

(A) any duty of confidentiality imposed by
law (including agency guidance);

(B) any civil cause of action for defama-
twon, libel, or slander, or any svmilar cause of ac-
tion;

(C) any party’s right to remove or refuse to
display publicly on an Internet website or
webpage owned, operated, or otherwise controlled
by such party any content of a covered commu-
nication that—

(1) contains the personal information
or likeness of another person, or is libelous,
harassing, abusive, obscene, vulgar, sexually
explicit, or is inappropriate with respect to
race, gender, sexuality, ethnicity, or other
mtrinsic characteristic;

(11) 1s unrelated to the goods or services
offered by or available at such party’s Inter-

net website or webpage; or
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6
(111) 1s clearly false or misleading; or

(D) a party’s right to establish terms and
conditions with respect to the creation of photo-
graphs or video of such party’s property when
those photographs or video are created by an em-
ployee or independent contractor of a commercial
entity and solely intended for commercial pur-
poses by that entity.

(3)  EXCEPTIONS.—Paragraph (1) shall not
apply to the extent that a provision of a form con-
tract prohibits disclosure or submission of, or reserves
the right of a person or business that hosts online con-
sumer reviews or comments to remove—

(A) trade secrets or commercial or financial
mformation obtained from a person and consid-
eved prwileged or confidential;

(B) personnel and medical files and similar
mformation the disclosure of which would con-
stitute a clearly unwarranted imvasion of per-
sonal privacy;

(C) records or information compiled for law
enforcement purposes, the disclosure of which
would constitute a clearly unwarranted invasion

of personal privacy;
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(D) content that is unlawful or otherwise
meets the requirements of paragraph (2)(C); or

(E) content that contains any computer vi-
ruses, worms, or other potentially damaging
computer code, processes, programs, applications,

or files.

It shall be unlawful for a person

to offer a form contract containing a provision described
as void in subsection (D).

(d) ENFORCEMENT BY COMMISSION.—

(1) UNFAIR OR DECEPTIVE ACTS OR PRAC-

TICES.—A violation of subsection (c¢) by a person with
respect to which the Commassion is empowered under
section 5(a)(2) of the Federal Trade Commission Act
(15 U.S.C. 45(a)(2)) shall be treated as a violation of
a rule defining an unfawr or deceptive act or practice
prescribed under section 18(a)(1)(B) of the Federal
Trade Commission Act (15 U.S.C. 57a(a)(1)(B)).

(2) POWERS OF COMMISSION.

(A) IN GENERAL—The Commaission shall
enforce this section in the same manner, by the
same means, and with the same jurisdiction,
powers, and duties as though all applicable

terms and provisions of the Federal Trade Com-
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8
masston Act (15 U.S.C. 41 et seq.) were incor-

porated into and made a part of this Act.
(B) PRIVILEGES AND IMMUNITIES.—Any
person who violates this section shall be subject
to the penalties and entitled to the privileges and
vmmunaities provided in the Federal Trade Com-
masston Act (15 U.S.C. 41 et seq.).
(¢) ENFORCEMENT BY STATES.—

(1) AUTHORIZATION.—Subject to paragraph (2),
m any case 1 which the attorney general of a State
has reason to believe that an interest of the residents
of the State has been or is threatened or adversely af-
fected by the engagement of any person subject to sub-
section (¢) in a practice that violates such subsection,
the attorney general of the State may, as parens
patriae, bring a civil action on behalf of the residents
of the State in an appropriate district court of the
Unated States to obtain appropriate relief.

(2) RIGHTS OF FEDERAL TRADE COMMISSION.—

(A) NOTICE TO FEDERAL TRADE COMMIS-
SION.—

(i) IN GENERAL.—Except as provided

m clause (1), the attorney general of a

State shall notify the Commaission wn writ-

mg that the attorney general intends to
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bring a civil action under paragraph (1)
before wnitiating the civnl action against a
person described in subsection (d)(1).

(11) CONTENTS.—The notification re-
quired by clause (i) with respect to a civil
action shall include a copy of the complaint
to be filed to imaitiate the civil action.

(111) EXCEPTION.—If it 1s not feasible
Jor the attorney general of a State to pro-
vide the notification required by clause (1)
before iitiating a civil action under para-
graph (1), the attorney general shall notify
the Commassion immediately upon insti-
tuting the civil action.

(B) INTERVENTION BY FEDERAL TRADE

The Commission may—

(1) antervene in any cwil action
brought by the attorney general of a State
under paragraph (1) against a person de-
scribed wn subsection (d)(1); and

(11) upon intervening—

(I) be heard on all matters arising

m the cwil action; and

(I1) file petitions for appeal of a

decision i the civil action.
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(3) INVESTIGATORY POWERS.—Nothing in this
subsection may be construed to prevent the attorney
general of a State from exercising the powers con-
ferred on the attorney general by the laws of the State
to conduct mvestigations, to administer oaths or affir-
mations, or to compel the attendance of witnesses or
the production of documentary or other evidence.

(4) PREEMPTIVE ACTION BY FEDERAL TRADE
COMMISSION.—If the Federal Trade Commaission in-
stitutes a cunl action or an administrative action
with respect to a violation of subsection (c), the attor-
ney general of a State may not, during the pendency
of such action, bring a civil action under paragraph
(1) against any defendant named in the complaint of
the Commission for the wviolation with respect to
which the Commassion instituted such action.

(5) VENUE; SERVICE OF PROCESS.—

(A) VENUE.—Any action brought under
paragraph (1) may be brought in—
(1) the district court of the United
States that meets applicable requirements
relating to venue under section 1391 of title
28, Unated States Code; or
(11) another court of competent juris-

diction.
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(B) SERVICE OF PROCESS.—In an action
brought under paragraph (1), process may be
served in any district in which the defendant—

(1) 1s an inhabitant; or
(11) may be found.
(6) ACTIONS BY OTHER STATE OFFICIALS.—

(A) IN GENERAL.—In addition to civil ac-
tions brought by attorneys general wunder para-
graph (1), any other consumer protection officer
of a State who 1s authorized by the State to do
so may bring a cwil action under paragraph
(1), subject to the same requirements and limita-
tiwons that apply under this subsection to civil

actions brought by attorneys general.

(B) SAVINGS PROVISION.—Nothing in this
subsection may be construed to prohibit an au-
thorized official of a State from initiating or
continuing any proceeding i a court of the
State for a violation of any civil or criminal law
of the State.

(f) EDUCATION AND OUTREACH FOR BUSINESSES.—

Not later than 60 days after the date of the enactment of

this Act, the Commassion shall commence conducting edu-

cation and outreach that provides businesses with non-bind-

g best practices for compliance with this Act.

*HR 5111 RH



O© o0 3 O WD b W N e

I e e e e S N e
~N O L WY = O

12

(9) RELATION TO STATE CAUSES OF ACTION.—Noth-
mg e this section shall be construed to affect any cause
of action brought by a person that exists or may exist under
State law.

(h) SAVINGS PrOVISION.—Nothing in this section shall
be construed to limat, impair, or supersede the operation
of the Federal Trade Commission Act or any other provi-
ston of Federal law.

(1) EFFECTIVE DATES.—This section shall take effect
on the date of the enactment of this Act, except that—

(1) subsections (b) and (c) shall apply with re-
spect to contracts in effect on or after the date that
1s 90 days after the date of the enactment of this Act;
and

(2) subsections (d) and (e) shall apply with re-
spect to contracts in effect on or after the date that

18 1 year after the date of the enactment of this Act.
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and ordered to be printed




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Off
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams true
  /MaxSubsetPct 100
  /Optimize false
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts false
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue true
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages false
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth 8
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /FlateEncode
  /AutoFilterColorImages false
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages false
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth 8
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /FlateEncode
  /AutoFilterGrayImages false
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages false
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck true
  /PDFX3Check false
  /PDFXCompliantPDFOnly true
  /PDFXNoTrimBoxError false
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (U.S. Web Coated \050SWOP\051 v2)
  /PDFXOutputConditionIdentifier (CGATS TR 001)
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <>
    /CHT <>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV <>
    /HUN <>
    /ITA (Utilizzare queste impostazioni per creare documenti Adobe PDF che devono essere conformi o verificati in base a PDF/X-1a:2001, uno standard ISO per lo scambio di contenuto grafico. Per ulteriori informazioni sulla creazione di documenti PDF compatibili con PDF/X-1a, consultare la Guida dell'utente di Acrobat. I documenti PDF creati possono essere aperti con Acrobat e Adobe Reader 4.0 e versioni successive.)
    /JPN <>
    /KOR <>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die moeten worden gecontroleerd of moeten voldoen aan PDF/X-1a:2001, een ISO-standaard voor het uitwisselen van grafische gegevens. Raadpleeg de gebruikershandleiding van Acrobat voor meer informatie over het maken van PDF-documenten die compatibel zijn met PDF/X-1a. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 4.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents that are to be checked or must conform to PDF/X-1a:2001, an ISO standard for graphic content exchange.  For more information on creating PDF/X-1a compliant PDF documents, please refer to the Acrobat User Guide.  Created PDF documents can be opened with Acrobat and Adobe Reader 4.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /HighResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


		Superintendent of Documents
	2016-09-10T00:43:27-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




