State of South Dakota

NINETY-FIRST SESSION
LEGISLATIVE ASSEMBLY, 2016

200X 0121
S SENATE BILL NO. 54

Introduced by: The Committee on Judiciary at the request of the Chief Justice

1 FOR AN ACT ENTITLED, An Act to adopt the Elder Abuse Task Force's statutory
2 recommendationsin order to protect South Dakota seniors and adultswith disabilitiesfrom
3 abuse, neglect, and exploitation.

4 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

5 Section 1. That § 22-46-1 be amended to read:

6 22-46-1. Terms used in this chapter mean:

7 (1)

8

9
10 &—"Adult with adisability,” a person eighteen years of age or older who suffersfrom
11 hasacondition of intellectual disability, infirmitiesof aging asmanifested by organic
12 brain damage, advanced age, or other physical dysfunctioning to the extent that the
13 person is unable to protect himself or herself or provide for his or her own care;
14 (2) "Caretaker," aperson or entity who isentrusted with the property of an elder or adult
15 with adisability, or who is responsible for the health or welfare of an elder or adult
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with adisability, and who assumes the position of trust or responsibility voluntarily,

by contract, by receipt of payment, or by order of the court:

"Elder," a person sixty-five years of age or older;

"Emotional and psychological abuse," acaretaker's willful, malicious, and repeated

infliction of:

(@ A sexud act or the simulation of a sexual act directed at and without the

consent of the elder or adult with a disability that involves nudity or is

obscene;

(b)  Unreasonable confinement;

(¢) Harm or damage or destruction of the property of an elder or adult with a

disahility, including harm to or destruction of pets; or

(d) Ridiculing or demeaning conduct, derogatory remarks, verbal harassment, or

threatsto inflict physical or emotional and psychological abuse, directed at an

elder or adult with a disability:;

"Exploitation," thewrongful taking or exercising of control over property of an elder

or adisabted adult with adisability with intent to defraud the elder or disabted adult

with a disability; and

£5)(6) "Neglect," harm to arretder'soradisabted-adutt's the heal th or welfare of an elder or

@

an adult with a disability, without reasonable medical justification, caused by the

a caretaker, within the means available for the elder or disabted adult with a

disability, including thefailureto provide adequatefood, clothing, shelter, or medical
care; and

"Physical abuse," physical harm, bodily injury, attempt to cause physical harm or
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injury, or fear of imminent physical harm or bodily injury.

Section 2. That § 22-46-2 be amended to read:
22-46-2. Any person who physically abuses or neglects an elder or atlisabted-adutt adult

with a disability in a manner which does not constitute aggravated assault is guilty of a Class

6 felony.

Any person who emotionally or psychologicaly abuses an elder or adult with a disability

is quilty of a Class 1 misdemeanor.

Section 3. That the code be amended by adding aNEW SECTION to read:

Terms used in sections 3 to 20, inclusive, of this Act mean, unless the context otherwise

requires:

(1) "Attorneyinfact,” an agent under apower of attorney pursuant to chapter 59-2 or an
attorney in fact under a durable power of attorney pursuant to § 59-7-2.1;

(2) "Caretaker," arelated or nonrelated person who has the responsibility for the health
or welfare of avulnerable adult asaresult of assuming the responsibility voluntarily,
by contract, by receipt of payment for care, or by order of the court;

(3) "Conservator," as defined in subdivision 29A-5-102(2);

(4  "Vulnerable adult abuse," any of the following:

(@) Physical abuse as defined in subdivision (7) of section 1 of this Act;

(b)  Emotional and psychological abuse as defined in subdivision (4) of section 1
of thisAct;

(c) Neglect asdefined in subdivision (6) of section 1 of thisAct and § 22-46-1.1;
or

(d) Financia exploitation;

(5 "Family or household member," a spouse, a person cohabiting with the vulnerable
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adult, a parent, or a person related to the vulnerable adult by consanguinity or
affinity, but does not include children of the vulnerable adult who are less than
eighteen years of age;

"Fiduciary,” a person or entity with the legal responsibility to make decisions on
behalf of and for the benefit of a vulnerable adult and to act in good faith and with
fairness. The term, fiduciary, includes an attorney in fact, a guardian, or a
conservator;

"Financial exploitation," exploitation asdefined in subdivision (5) of section 1 of this
Act when committed by a person who stands in a position of trust or confidence;
"Guardian," as defined in subdivision 29A-5-102(4);

"Peace officer," as defined in subdivision 23A-45-9(13);

"Petitioner,” a vulnerable adult who files a petition pursuant to sections 3 to 20,
inclusive, of this Act, and includes a substitute petitioner who files a petition on
behalf of avulnerable adult pursuant to sections 3 to 20, inclusive, of this Act;
"Present danger of vulnerable adult abuse," a situation in which the respondent has
recently threatened the vulnerable adult with initial or additional abuse or neglect or
the potential for misappropriation, misuse, or removal of the funds, benefits,
property, resources, belongings, or assets of the vulnerable adult combined with
reasonabl e grounds to believe that abuse, neglect, or exploitation is likely to occur;
"Pro se" a person proceeding on the person's own behalf without legal
representation;

"Stands in a position of trust or confidence," the person has any of the following
relationships relative to the vulnerable adult:

(& Isaparent, spouse, adult child, or other relative by consanguinity or affinity
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of the vulnerable adult;

(b) Isacaretaker for the vulnerable adult; or

(c) Isapersonwhoisinaconfidential relationship with the vulnerable adult. A
confidential relationship does not include a legal, fiduciary, or ordinary
commercial or transactional relationship the vulnerable adult may have with
abank incorporated pursuant to the provisions of any state or federal law; any
savings and loan association or savings bank incorporated pursuant to the
provisions of any state or federal law; any credit union organized pursuant to
theprovisionsof any state or federal law; any attorney licensed to practice law
in this state; or any agent, agency, or company regulated under title 58 or
chapter 36-21A;

(14) "Substitute petitioner,” a family or household member, guardian, conservator,
attorney infact, or guardian ad litem for avulnerable adult, or other interested person
who files a petition pursuant to sections 3 to 20, inclusive, of this Act; and

(15) "Vulnerable adult," aperson sixty-five years of age or older who is unableto protect
himself or herself from abuse as aresult of age or amental or physical condition, or
an adult with a disability as defined in section 1 of thisAct.

Section 4. That the code be amended by adding aNEW SECTION to read:

A vulnerable adult or asubstitute petitioner may seek relief from vulnerable adult abuse by
filing apetition and affidavit in the circuit court or in amagistrate court with amagistrate judge
presiding. Venueiswhere either party resides. The petition and affidavit shall includeall of the
following:

(1) Thename of the vulnerable adult and the name and address of the vulnerable adult's

attorney, if any. If the vulnerable adult is proceeding pro se, the petition shall include
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amailing address for the vulnerable adult;

(2) The name of the substitute petitioner if the petition is being filed on behaf of a

vulnerableadult, and the name and address of theattorney of the substitute petitioner.
If the substitute petitioner is proceeding pro se, the petition shall include a mailing
address for the substitute petitioner;

(3 Thenameand address, if known, of the respondent;

(4) Therelationship of the vulnerable adult to the respondent;

(5) The nature of the aleged vulnerable adult abuse, including specific facts and

circumstances of the abuse;

(6) Thename and age of any other individual whose welfare may be affected; and

(7) Thedesiredrelief, including arequest for temporary or emergency orders. A petition

for relief may be made whether or not thereisapending lawsuit, complaint, petition,
or other action between the parties. However, if thereisany other lawsuit, complaint,
petition, or other action pending between the parties, any new petition made pursuant
to this section shall be madeto the judge previously assigned to the pending lawsuit,
petition, or other action, unlessgood causeis shown for the assignment of adifferent
judge.

If apetition for a protection order alleging the existence of vulnerable adult abuse s filed
with the court pursuant to this section and if the court, upon an initial review, determines that
the allegations do not support the existence of vulnerable adult abuse, but that the allegations
do support the existence of stalking or physical injury pursuant to 8 22-19A-8 or domestic abuse
pursuant to 8 25-10-3, the court may hear and act upon the petition as though the petition had
been filed under § 22-19A-8 or § 25-10-3 and subject to the provisions of the respective

chapters.
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Section 5. That the code be amended by adding aNEW SECTION to read:

If an affidavit filed with a petition under section 4 of this Act alleges that the vulnerable

adultisin present danger of vulnerable adult abuse before an adverse party or hisor her attorney

can be heard in opposition, the court may grant an ex parte temporary protection order pending

afull hearing and grant relief as the court deems proper, including an order:

1)
)

Restraining any person from committing vulnerable adult abuse; and

Excluding any person from the dwelling or the residence of the vulnerable adult.

Section 6. That the code be amended by adding aNEW SECTION to read:

If a substitute petitioner files a petition pursuant to section 4 of this Act on behalf of a

vulnerable adult, the vulnerable adult retains the right to all of the following:

(1)
)
©)
(4)
©)

To contact and retain counsel;

To have access to personal records;

To file objections to the protection order;
To request a hearing on the petition; and

To present evidence and cross-examine witnesses at the hearing.

Section 7. That the code be amended by adding aNEW SECTION to read:

By July 1, 2016, the Unified Judicial System shall prescribe standard forms to be used by

avulnerable adult or substitute petitioner seeking a protection order by proceeding pro sein an

action pursuant to sections 3 to 20, inclusive, of this Act.

The clerk of the circuit court shall furnish the required forms to any person seeking a

protection order through pro se proceedings pursuant to sections 3 to 20, inclusive, of thisAct.

Section 8. That the code be amended by adding aNEW SECTION to read:

Pursuant to 8 15-6-17(c), the court may on its own motion or on the motion of a party

appoint a guardian ad litem for a vulnerable adult if justice requires. The vulnerable adult's



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-8- SB 54
attorney may not also serve as the guardian ad litem.

Section 9. That the code be amended by adding aNEW SECTION to read:

Upon receipt of the petition, if sufficient grounds are alleged for relief, the court shall order
ahearing which shall be held not | ater than thirty daysfrom the date of the order unlessthe court
grants a continuance for good cause. Personal service of the petition, affidavit, and notice for
hearing shall be made on the respondent not less than five days prior to the hearing.

Upon application of a party, the court shall issue subpoenas requiring attendance and
testimony of witnesses and production of papers.

The court shall exercise its discretion in a manner that protects the vulnerable adult from
traumatic confrontation with the respondent.

Hearings shall be recorded.

Upon application, notice to all parties, and hearing, the court may modify the terms of an
existing protection order.

Section 10. That the code be amended by adding a NEW SECTION to read:

An ex parte temporary protection order is effective for a period of thirty days except as
provided in section 11 of this Act unless the court grants a continuance for good cause. No
continuance may exceed thirty days. If acontinuanceis granted, the court by order shall extend
the ex partetemporary protection order until the rescheduled hearing date. The respondent shall
be personally served with a copy of the ex parte order along with a copy of the petition,
affidavit, and notice of the date set for the hearing. The ex parte order shall be served without
delay under the circumstances of the case including service of the ex parte order on a Sunday
or holiday. The law enforcement agency serving the order shall notify the petitioner by
telephone or written correspondence when the order is served if the petitioner has provided to

thelaw enforcement agency either atelephone number or address, or both, where the petitioner
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may be contacted. The law enforcement agency and any officer of the law enforcement agency
is immune from civil and criminal liability if the agency or the officer makes a good faith
attempt to notify the petitioner in amanner consistent with the provisions of this section.

Section 11. That the code be amended by adding a NEW SECTION to read:

If an ex parte temporary protection order isin effect and the court issues a protection order
pursuant to sections 13 to 20, inclusive, of this Act, the ex parte temporary protection order
remains effective until the order issued pursuant to sections 13 to 20, inclusive, of thisAct is
served on the respondent.

Section 12. That the code be amended by adding a NEW SECTION to read:

The showing required pursuant to section 13 of this Act may be made by any of the
following:

(1) Thevulnerable adult;

(2) The guardian, conservator, attorney in fact, or guardian ad litem of the vulnerable

adult;

(3) A witnessto the vulnerable adult abuse; or

(4)  Anadult protective services worker who has conducted an investigation.

Section 13. That the code be amended by adding a NEW SECTION to read:

Upon afinding by apreponderance of the evidencethat vulnerabl e adult abuse has occurred,
the court may order any of the following:

(1) That the respondent be required to move from the residence of the vulnerable adult
if both the vulnerabl e adult and the respondent aretitleholders or contract hol ders of
record of thereal property, are named as tenants in the rental agreement concerning
the use and occupancy of the dwelling unit, are living in the same residence, or are

married to each other;
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That the respondent provide suitable alternative housing for the vulnerable adult;
That a peace officer accompany the party who is leaving or has left the party's
residence to remove essentia persona effects of the party;
That the respondent be restrained from vulnerable adult abuse;
That the respondent be restrained from entering or attempting to enter on any
premises when it appears to the court that restraint is necessary to prevent the
respondent from committing vulnerable adult abuse;
That the respondent be restrained from exercising any powers on behaf of the
vulnerable adult through a court-appointed guardian, conservator, or guardian ad
litem, an attorney in fact, or another third party; and
In addition to the relief provided in section 14 of this Act, other relief that the court

considers necessary to provide for the safety and welfare of the vulnerable adult.

Any relief granted by the order for protection shall befor afixed period and may not exceed

five years.

Section 14. That the code be amended by adding a NEW SECTION to read:

If the court finds that the vulnerable adult has been the victim of financial exploitation, the

court may order the relief the court considers necessary to prevent or remedy the financial

exploitation, including any of the following:

(1)

)

©)

Directing the respondent to refrain from exercising control over the funds, benefits,
property, resources, belongings, or assets of the vulnerable adult;

Requiring the respondent to return custody or control of thefunds, benefits, property,
resources, belongings, or assets to the vulnerable adult;

Requiring the respondent to follow the instructions of the guardian, conservator, or

attorney in fact of the vulnerable adult; and
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(4)  Prohibiting the respondent from transferring the funds, benefits, property, resources,

belongings, or assets of the vulnerable adult to any person other than the vulnerable
adult.

Section 15. That the code be amended by adding a NEW SECTION to read:

The court may not use an order issued pursuant to sections 13 to 20, inclusive, of this Act,
to do any of the following:

(1) Toalow any person other than the vulnerable adult to assume responsibility for the

funds, benefits, property, resources, belongings, or assets of the vulnerable adult; or

(2) For relief that is more appropriately obtained in a proceeding filed pursuant to

chapter 29A-5 including giving control and management of the funds, benefits,
property, resources, belongings, or assets of the vulnerable adult to aconservator for
any purpose other than the relief granted pursuant to section 14 of this Act.

Section 16. That the code be amended by adding a NEW SECTION to read:

A protection order shall befor afixed period of time not to exceed fiveyears. The court may
amend or extend an order at any time upon a petition filed by either party and after notice and
ahearing. The court may extend an order if the court, after a hearing at which the respondent
hasthe opportunity to be heard, findsthat the respondent continuesto pose athreat to the safety
of the vulnerable adult, a person residing with the vulnerable adult, or a member of the
vulnerable adult'simmediate family, or continues to present arisk of financial exploitation of
the vulnerable adult. The number of extensions that the court may grant is not limited.

Section 17. That the code be amended by adding a NEW SECTION to read:

The court may order that the respondent pay the attorney's fees and court costs of the
vulnerable adult and substitute petitioner.

Section 18. That the code be amended by adding a NEW SECTION to read:
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An order pursuant to sections 3 to 20, inclusive, of this Act, does not affect title to real
property.

Section 19. That the code be amended by adding a NEW SECTION to read:

The petitioner may deliver an order within twenty-four hoursto the local law enforcement
agency having jurisdiction over the residence of the vulnerable adult. Each law enforcement
agency shall make available to other law enforcement officers information as to the existence
and status of any order for protection issued pursuant to sections 3 to 20, inclusive, of thisAct.

Section 20. That the code be amended by adding a NEW SECTION to read:

The petitioner's right to relief under sections 3 to 20, inclusive, of this Act, is not affected
by the vulnerable adult leaving home to avoid vulnerable adult abuse.

Section 21. That § 22-46-3 be amended to read as follows:

22-46-3. Any person who, having assumed the duty voluntarily, by written contract, by
receipt of payment for care, or by order of a court to provide for the support of an elder or a

elisabted an adult with adisability, and having been entrusted with the property of that elder or

elisabted adult with a disability, with intent to defraud, appropriates such property to a use or

purpose not in the due and lawful execution of that person's trust, is guilty of theft by
exploitation. Theft by exploitation is punishable as theft pursuant to chapter 22-30A.
Section 22. That § 22-46-9 be amended to read as follows:
22-46-9. Any-persorrwhotsa
(1) Physician, dentist, doctor of osteopathy, chiropractor, optometrist, podiatrist,
religious healing practitioner, hospital intern or resident, nurse, paramedic,
emergency medical technician, social worker, or any health care professional;
(2) Long-term care ombudsman;

(3 Psychologist, licensed mental hedth professional, or counselor engaged in
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professional counseling; or
(4)  State, county, or municipal criminal justice employee or law enforcement officer;

who knows, or has reasonabl e cause to suspect, that an elder or dsabted adult with adisability

has been or is being abused-er, neglected, or exploited, shall, within twenty-four hours, report
such knowledge or suspicion orally or in writing to the state's attorney of the county in which

the elder or disapted adult with a disability resides or is present, to the Department of Social

Services, or to alaw enforcement officer. Any person who knowingly failsto maketherequired
report is guilty of aClass 1 misdemeanor.

A person described in thissectionisnot required to report the abuse, neglect, or exploitation

of an elder or adult with adisability if the person knowsthat another person hasalready reported

to aproper agency the same abuse, neglect, or exploitation that would have been the basis of the

person's own report.

Section 23. That chapter 22-46 be amended by adding a NEW SECTION to read:

The person making areport as required by § 22-46-9 and as permitted by § 22-46-11 shall
provide, or a proper agency receiving the report shall acquire, to the extent possible, the
following information:

(1) Thename, age, physical address, and contact information of the elder or adult with

adisability;

(2) Thename, age, physical address, and contact information of the person making the

report;

(3 Thename, age, physical address, and contact information of the caretaker of the el der

or adult with adisability;

(4)  Thename of the alleged perpetrator;

(5) Thenatureand extent of theelder or adult with adisability'sinjury, whether physical
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or financidl, if any;
(6) Thenature and extent of the condition that required the report to be made; and
(7)  Any other pertinent information.
Section 24. That § 22-46-5 be amended to read:

22-46-5. The person or agency that receives, pursuant to 8 22-46-7, a report of abuse,

neglect, or exploitation of an elder or adult with adisability shall also forward the report to the

Office of the Attorney Generdl, if the person or agency determines that reasonable suspicion

existsto support further investigation. Ininvestigating vetattens aviolation of thischapter, law

enforcement agencies shall cooperate with and assist the Department of Social Services. Upon

recelving a report made pursuant to this chapter, the law enforcement agency shall evaluate

whether acriminal investigation is appropriate.

Section 25. That § 22-46-11 be amended to read:
22-46-11. Any person who knows or has reason to suspect that an etderty-or-dtsabted elder

or adult with a disability has been abused-er, neglected, or exploited as defined in §22-46-2-6

22-46-3 88 22-46-1 to 22-46-3, inclusive, may report that information, regardless of whether

that person is one of the mandatory reporters listed in 88 22-46-9 and 22-46-10.

Section 26. That chapter 37-24 be amended by adding a NEW SECTION to read:

A financial institution, asdefined in 31 U.S.C. 8§ 5312(a)(2), who voluntarily or mandatorily
reports viaa suspicious activity report, pursuant to 31 U.S.C. § 5318(qg), any possibleviolation
of law or regulation constituting exploitation, as defined in subdivision (5) of section 1 of this
Act, may aso report the information contained in the suspicious activity report to state or local
law enforcement. A financia institutionisimmunefromany civil or criminal liability that might
otherwise result from complying with this section.

Section 27. That chapter 37-24 be amended by adding a NEW SECTION to read:
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A financial institution shall cooperate with any lead investigative agency, law enforcement,
or prosecuting authority that is investigating the abuse, neglect, or exploitation of an elder or
adult with a disability and comply with reasonable requests for the production of financial
records. A financia institution is immune from any civil or crimina liability that might
otherwise result from complying with this section.
Section 28. That chapter 22-46 be amended by adding a NEW SECTION to read:
A court may find that an elder or adult with a disability has been exploited as defined in
§ 22-46-1 or 22-46-3. If acourt finds exploitation occurred, the elder or adult with a disability
has a cause of action against the perpetrator and may recover actual and punitive damages for
the exploitation. The action may be brought by the elder or adult with a disability, or that
person'sguardian, conservator, by aperson or organization acting on behalf of the elder or adult
with adisability with the consent of that person or that person’'s guardian or conservator, or by
the personal representative of the estate of a deceased elder or adult with a disability without
regard to whether the cause of death resulted from the exploitation. The action may be brought
in any court of competent jurisdiction to enforce the action. A party who prevailsin the action
may recover reasonabl e attorney'sfees, costsof the action, compensatory damages, and punitive
damages.
Section 29. That chapter 22-46 be amended by adding a NEW SECTION to read:
In addition to the damages prescribed in section 28 of this Act, the court may impose the
following penalties:
(1) Revoke, in whole or in part, any revocable:
(@ Provision by the elder or adult with a disability that is contained in a
governing instrument that confers a general or nongeneral power of

appointment on the perpetrator; and
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(b)  Nomination or appointment by the elder or adult with a disability that is
contained inagoverning instrument that nominates or appointsthe perpetrator
to serve in any fiduciary or representative capacity, including serving as a
personal representative, executor, guardian, conservator, trustee, attorney in

fact, or agent;

(2) Sever theinterests of the elder or adult with a disability and the perpetrator in any
property that isheld by them at thetime of theviolation asjoint tenantswith theright
of survivorship and transform the interests of the elder or adult with adisability and
the perpetrator into tenancies in common. To the extent that the perpetrator did not
provide adequate consideration for the jointly held interest, the court may cause the
person's interest in the subject property to be forfeited in whole or in part.

Section 30. That chapter 22-46 be amended by adding a NEW SECTION to read:

A severance pursuant to subdivision (2) of section 29 of this Act does not affect any third
party interest in property that was acquired for value and in good faith reliance on apparent title
by survivorship in the perpetrator unless a writing declaring the severance has been noted,
registered, filed, or recorded in records that are appropriate to the kind and location of the
property and that are relied on as evidence of ownership in the ordinary course of transactions
involving that property.

Section 31. That chapter 22-46 be amended by adding a NEW SECTION to read:

If the court imposes a revocation pursuant to subdivision (1) of section 29 of this Act,
provisions of the governing instrument shall be given effect asif the perpetrator disclaimed all
provisionsrevoked by the court or, in the case of arevocation of anomination in afiduciary or
representative capacity, the perpetrator predeceased the decedent.

Section 32. That chapter 22-46 be amended by adding a NEW SECTION to read:
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The court may authorize remedies provided in section 14 of this Act for violations under
section 28 of thisAct or § 22-46-3.

Section 33. That chapter 22-46 be amended by adding a NEW SECTION to read:

The remedies provided in sections 28 to 32, inclusive, of this Act, are in addition to and
cumulative with other legal and administrative remedies available to an elder or adult with a
disability.

Section 34. That § 59-7-2.1 be amended to read:

59-7-2.1. Notwithstanding § 59-7-2, if a principal designates another as the principal’s
attorney in fact or agent by awritten power of attorney which contains the words " This power
of attorney shall not be affected by disability of the principal,” or "This power of attorney shall
become effective upon the disability of the principal,” or similar words showing the intent of
theprincipal that theauthority conferredisexercisablenotwithstanding the principal'sdisability,
the authority of the attorney in fact or agent is exercisable by the attorney in fact or agent as
provided in the power on behalf of the principal notwithstanding any later disability or
incapacity of the principal or later uncertainty asto whether or not the principal isdead or alive.

Thedurable power of attorney must be signed by the principal or in theprincipal's conscious

presence by another individua directed by the principal to sign the principal's name on the

power of attorney. The signature must be witnessed by two other adult individuals. A power of

attorney granted pursuant to this section may authorize the attorney-in-fact to consent to, to
rgiect, or to withdraw consent for health care, including any care, service, or procedure to
maintain, diagnose, or treat a person's physical or mental condition.

Section 35. That chapter 59-7 be amended by adding aNEW SECTION to read:

If a conservator of the principal is appointed after the occurrence of the disability or

incapacity referred to in 8 59-7-2.1, any power of attorney authorizing an agent to act on the
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principa’sfinances or estate isterminated at the time of the appointment and the person acting
under the power of attorney shall account to the conservator rather than to the principal.

Section 36. That chapter 59-7 be amended by adding aNEW SECTION to read:

If, after a principal executes a power of attorney for health care pursuant to § 59-7-2.1, a
court appoints a guardian of the principal’s person, the power of attorney is terminated at the
time of the appointment, but the guardian shall follow any provisions contained in the power
of attorney for health care delineating the principal’'s wishes for medical and end-of-life care.

Section 37. That § 29A-5-118 be amended to read:

29A-5-118. The appointment of a guardian or conservator of a protected person does not
constitute ageneral finding of legal incompetence unlessthe court so orders, and the protected
person shall otherwise retain all rights which have not been granted to the guardian or

conservator, with the exception of theability to create an agency and confer authority on another

person to do any act that the protected person might do, pursuant to § 59-2-1. Unless prior

authorization of the court is first obtained, a guardian or conservator may not change the
residence of theminor or protected person to another state, terminate or consent to atermination
of theminor's or protected person's parental rights, initiate achange in the minor's or protected
person's marital status, or revoke or amend a durable power of attorney of which the protected

person is the principal , except as provided in sections 35 and 36 of this Act.

Section 38. That chapter 29A-5 be amended by adding aNEW SECTION to read:
The State Bar of South Dakota shall prepare and approve training curricula for persons
appointed as guardians and conservators. The training curricula shall include:
(1) Therightsof minorsand protected persons under chapter 29A-5 and under the laws
of the United States generally;

(2) Theduties and responsibilities of guardians and conservators,
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(3  Reporting requirements,
(4) Least restrictive optionsin the areas of housing, medical care, and psychiatric care;
and

(5) Resourcesto assist guardians and conservatorsin fulfilling their duties.

Each person appointed by the court to be a guardian or conservator must complete the
training curricula within four months after the appointment as a guardian or conservator.

Section 39. That § 29A-5-110 be amended to read:

29A-5-110. Any adult individual may be appointed as aguardian, aconservator, or both, if
capable of providing an active and suitable program of guardianship or conservatorship for the
minor or protected person, and if not employed by any public or private agency, entity, or
facility that is providing substantial services or financial assistance to the minor or protected

person. The court may waive the prohibition on appointing an individual as guardian or

conservator because of theindividua's employment if the court finds the appointment isin the

best interest of the minor or protected person.

Any public agency or nonprofit corporation may be appointed as aguardian, a conservator,
or both, if it is capable of providing an active and suitable program of guardianship or
conservatorship for the minor or protected person, and if it isnot providing substantial services
or financial assistance to the minor or protected person.

Any bank or trust company authorized to exercisetrust powersor to engagein trust business
in this state may be appointed as a conservator if it is capable of providing a suitable program
of conservatorship for the minor or protected person.

The Department of Human Servicesor the Department of Social Services may be appointed
asaguardian, a conservator, or both, for individuals under its care or to whom it is providing

services or financial assistance, but such appointment may only be made if there is no
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individual, nonprofit corporation, bank or trust company, or other public agency that isqualified
and willing to serve.

No individual or entity, other than a bank or trust company, whose only interest is that of
acreditor, iseligible for appointment as either a guardian or conservator.

No individual who has been convicted of afelony is eligible for appointment as aguardian

or conservator unless the court finds appointment of the person convicted of afelony to bein

the best interests of the person for whom the guardianship or conservatorship is sought. As part

of the best interest determination, the court shall consider the nature of the offense, the date of

offense, and the evidence of the proposed guardian's or proposed conservator's rehabilitation.

A person, except for afinancial institution or its officers, directors, employees, or agents,

or atrust company, who has been nominated for appoi ntment asaqguardian or conservator, shall

obtain an Interstate Identification Index criminal history record check and a record check of

South Dakota state court civil judgments for abuse, neglect, or exploitation of an elder or adult

with adisability. The nominee shall filetheresults of these record checkswith the court at |east

ten days prior to the appoi ntment hearing date, unlesswaived or modified by the court for good

cause shown by affidavit filed simultaneously with the petition for appointment.

Thejudge may not sign an order appointing aguardian or conservator until the record check

results have been filed with the court and reviewed by the judge. The record check results, or

the lack thereof, shall be certified by affidavit. The court may not require a record check upon

the application of apetitioner for atemporary guardianship or temporary conservatorship. The

court may waive the record check for good cause shown.

Section 40. That § 29A-5-111 be amended to read:
29A-5-111. The appointment of a guardian or conservator does not become effective nor

may |etters of guardianship or conservatorship issue until the guardian or conservator hasfiled
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an acceptance of office and any required bond.

The court may not require the filing of abond by a guardian except for good cause shown.

The court shall determine whether the filing of a bond by a conservator is necessary. In

determining the necessity for or amount of a conservator's bond, the court shall consider:

(1)

)

©)

(4)

©)

(6)

(7)

The value of the personal estate and annual gross income and other receipts within
the conservator's control;

The extent to which the estate has been deposited under an arrangement requiring an
order of court for its removal;

Whether an order has been entered wai ving the requirement that accountings befiled
and presented or permitting accountings to be filed less frequently than annually;
The extent to which the income and receipts are payable directly to a facility
responsible for or which has assumed responsibility for the care or custody of the
minor or protected person;

Whether aguardian hasbeen appointed, and if so, whether the guardian has presented
reports as required;

Whether the conservator was appointed pursuant to a nomination which requested
that bond be waived; and

Any other factors which the court deems appropriate.

Any required bond shall be with such surety and in such amount and form as the court may

order. The court may order additional bond or reduce bond whenever it considers such

modification to be in the best interests of the minor, the protected person, or the estate.

The surety or sureties of the bond must immediately serve notice to the court and to the

minor, the protected person, or the estate if the bond is not renewed by the guardian or

conservator.



