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Introduced by: Senators Tidemann, Haverly, Partridge, Peters, White, and Wiik and
Representatives Hunhoff, Barthel, Hawley, Johns, Reed, and Smith

FOR AN ACT ENTITLED, An Act to authorize the establishment of pretria diversion
programs.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That the code be amended by adding aNEW SECTION to read:

The state's attorney of any county may establish a pretrial diversion program with the
concurrence of the board of county commissioners. Any city attorney may establish a pretrial
diversion program with the concurrence of the governing body of the municipality, pursuant to
sections 2 and 4 to 8, inclusive, of thisAct.

Section 2. That the code be amended by adding aNEW SECTION to read:

A pretria diversion plan for criminal offenses shall include:

(1) Formal eligibility guidelinesestablished following consultation with criminal justice
officials and program representatives. The guidelines shall be written and made
available and routinely disseminated to all interested parties;

(2) A maximum time limit for any defendant's participation in a diversion program,

beyond which no defendant shall be required or permitted to participate. The term
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shall be long enough to effect sufficient change in participants to deter them from
criminal activity, but not so long as to prejudice the prosecution or defense of the
case should the participant be returned to the ordinary course of prosecution;

The opportunity for eligible defendantsto review, with their counsel present, acopy
of general diversion program requirementsincluding average program duration and
possible outcome, prior to making the decision to enter adiversion program;
Dismissal of the diverted case upon completion of the program;

A provisionthat participantsshall be ableto withdraw at any timebeforethe program
iscompleted and be remanded to the court process without prejudice to them during
the ordinary course of prosecution;

Enrollment may not be conditioned on a plea of guilty; and

Defendants who are denied enrollment in a diversion program shall be afforded an

administrative review of the decision and written reasons for denial.

Section 3. That the code be amended by adding aNEW SECTION to read:

No person charged with any violation under chapter 32-23 iseligible for pretrial diversion

under a program established pursuant to sections 2 and 4 to 8, inclusive, of this Act.

Section 4. That the code be amended by adding aNEW SECTION to read:

For purposes of sections 5 to 8, inclusive, of this Act, the term, department, refers to the

Department of Public Safety and the term, minor traffic violation, does not include any of the

following violations:

(1)
)
©)
(4)

Failure to stop at the scene of an accident, as defined in chapter 32-34;
Driving under the influence, as defined in chapter 32-23;
Reckless or unsafe driving, as defined in chapter 32-24;

Racing on a highway, as prohibited in § 32-25-23 and defined in § 32-25-25;
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(5) Failureto stop at the signal of law enforcement officer, as set forth in § 32-33-18;

(6) Refusal to submit to awithdrawal and chemical analysis, as set forthin § 32-23-11;

(7)  Drivingonasuspended or revoked operator'slicense, under 8 32-12-65 or 32-12A-8;

(8)  Speeding twenty or more miles per hour over the speed limit; or

(99 Failureto maintain financial responsibility on a motor vehicle, under § 32-35-113.

Section 5. That the code be amended by adding aNEW SECTION to read:

A pretrial diversion planfor minor traffic violations shall consist of adriver'ssafety training
program. A driver's safety training program shall:

() Provideacurriculum of driver's safety training, as approved by the department, that
isdesigned to educate personscommitting minor traffic viol ationsand to deter future
violations; and

(20 Require payment of a fee approved by the department that is reasonable and
appropriate to defray the cost of the presentation of the program. A jurisdiction shall
chargeauniformfeefor participation in adriver'ssafety training program regardless
of the traffic violation for which the applicant was cited. Fees received by a
jurisdiction offering a driver's safety training program may be utilized by the
jurisdiction to pay for the costs of administering and operating the program, to
promote driver safety, and to pay for the costs of administering and operating other
safety and educational programs within the jurisdiction.

The program administrator of each driver's safety training program shall keep arecord of
attendeesand shall beresponsiblefor determining eligibility. A report of attendeesat all driver's
safety training programsin the state shall be shared only with similar programs throughout the
state. All procedures for sharing records of attendees among the programs shall conform with

the rules promulgated by the department to assure that no person takes the approved course
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more than once within any three-year period. The record of attendees and any related records
isnot a public record pursuant to chapter 1-27.

Thedepartment shall approvethe curriculum and feesof each program and shall promulgate
rules, pursuant to chapter 1-26, governing the programs including guidelines for fees,
curriculum, instructor certification, and any other rules necessary for the administration or
operation of the programs.

Section 6. That the code be amended by adding aNEW SECTION to read:

Any organization or governmental entity desiring to offer adriver's safety training program
shall first obtain a certificate from the department, to be renewed annually. The certificate fee
and the annual renewal fee shall each befifty dollars. The fee collected by the department from
the organization or governmental entity shall be deposited in the state motor vehicle fund.

Section 7. That the code be amended by adding aNEW SECTION to read:

Any driver holding a commercial driver license or commercial learner's permit issued
pursuant to chapter 32-12A is not eligible to participate in a program under sections 4 to 8,
inclusive, of this Act, if the participation would be in noncompliance with any federal law or
regulation and subject the state to possible loss of federal funds.

Section 8. That the code be amended by adding aNEW SECTION to read:

Sections 4 to 8, inclusive, of this Act do not apply to programs of pretria diversion for

offenses other than minor traffic violations.



