State of South Dakota

NINETY-THIRD SESSION
LEGISLATIVE ASSEMBLY, 2018

78570122
HouseE BILL No. 1301

Introduced by: Representative Smith and Senator Heinert

1 FORANACTENTITLED, AnActto providefor the establishment of property assessed clean
2 energy programs.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That the code be amended by adding aNEW SECTION to read:

5 Terms used in this Act mean:

6 (1) "Assessment contract," avoluntary written contract between the county and record

7 owner governing the terms and conditions of financing and assessment under a

8 program;

9 (2) "PACE," aproperty assessed clean energy program established pursuant to this Act
10 in an effort to achieve energy efficiency and economic devel opment;
11 (3 "PACE area," an area within the jurisdictional boundaries of a county created by
12 ordinance or resolution of the county to provide financing for energy projects under
13 a property assessed clean energy program,;
14 (4) "Energy efficiency improvement,” equipment, devices, or materials intended to
15 decrease energy consumption or promote a more efficient use of electricity, natura
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gas, propane, or other forms of energy on property, including:

(@

(b)

(©)
(d)

(€)
(f)

(9)
(h)

(i)

()
(k)

Insulation in walls, roofs, floors, foundations, or heating and cooling
distribution systems,

Storm windows and doors, multi-glazed windows and doors, heat-absorbing
or heat-reflective glazed and coated window and door systems, and additional
glazing, reductions in glass area, and other window and door system
modifications that reduce energy consumption;

Automated energy control systems;

High efficiency heating, ventilating, or air-conditioning and distribution
system modifications or replacements;

Caulking, weather-stripping, and air sealing;

Replacement or modification of lighting fixtures to reduce the energy use of
the lighting system;

Day lighting systems,

Electrical wiring, outlets, or charging stations to charge a motor vehicle that
isfully or partially powered by electricity;

Combined heat and power systems, or cogeneration, which is the concurrent
production of electricity or mechanica power and useful thermal energy
(heating and/or cooling) from a single source of energy;

Renewable energy systems; and

Any other installation or modification of equipment, devices, or materials

approved as a utility cost-savings measure by the county;

"Energy project,” the installation, construction, or modification of an energy

improvement, energy efficiency improvement, or water use improvement, or the
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acquisition, installation, or improvement of arenewableenergy systemthat isaffixed
to a stabilized existing property;

"Person," an individual, firm, partnership, association, corporation, limited liability
company, unincorporated joint venture, trust, or any other type of entity that is
recognized by law and has thetitleto or interest in property, not including any local
unit of government or a homeowner's or condominium association;

"Program administrator,” a for-profit entity or not-for-profit entity that will
administer a program on behalf of or at the discretion of the county;

"Property,” privately-owned commercial, industrial, or agricultural property located
within the county, not including any residential property or any property owned by
aunit of government;

"Property assessed clean energy program,” aprogram established pursuant to section
2 of thisAct;

"Record owner," the person who isthetitleholder or owner of the beneficial interest
in property;

"Renewable energy resource,” energy and any associated renewable energy credits
from wind energy, solar thermal energy, photovoltaic cells and panels, biodiesdl,
anaerobic digestion, geothermal, and hydropower that does not involve new
construction or significant expansion of hydropower dams;

"Renewable energy system,” a fixture, product, device, or interacting group of
fixtures, products, or deviceson the customer's side of the meter that use one or more
renewabl e energy resources to generate energy including electricity, hot water, and
steam;

"Water useimprovement,” any fixture, product, system, device, or interacting group
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thereof for or serving any property that has the effect of conserving water resources
through improved water management or efficiency.

Section 2. That the code be amended by adding aNEW SECTION to read:

Asprovidedin section 3 of thisAct, acounty may establish aproperty assessed clean energy

program and may create a PACE area or areas under the program. A county may create more
than one PACE area under the program, and PACE areas may be separate, overlapping, or
coterminous. Under a program, acounty may enter into an assessment contract with the record
owner of property within a PACE areato finance or refinance one or more energy projects on
the property. The assessment contract shall provide for the repayment of the cost of an energy
project through assessments upon the property benefitted. The financing or refinancing may
include the cost of materials and labor necessary for installation, permit fees, inspection fees,
application and administrative fees, bank fees, and any other fee that may be incurred by the
record owner pursuant to the installation and the issuance of bonds, private capital, or other
funding sources on a specific or pro rata basis as determined by the county, and may also
include a prepayment premium.

A program may be administered by the county or a program administrator.

Section 3. That the code be amended by adding aNEW SECTION to read:

To establish aproperty assessed clean energy program, the county commission of the county

shall adopt aresolution or ordinance that includes the following:

(1) A statement of intent to facilitate access to capital from a program administrator to
provide fundsfor energy projectsthat will be repaid by assessments on the property
benefitted with the agreement of the record owners;

(2) A description of the proposed arrangements for financing the program through a

program administrator;
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The types of energy projects that may be financed,

A description of the territory within the PACE arez;

Reference to areport on the proposed program as provided in section 4 of this Act;
Thetime and place for any public hearing required for the adoption of the proposed
program by resolution or ordinance;

Any matters required to bein the report as provided in section 4 of this Act, and for
this purpose, the report may be incorporated into the resolution or ordinance by
reference; and

A description of any aspects of the program that may be amended without a public

hearing and the aspects that may not be amended without a public hearing.

A property assessed clean energy program may be amended by resolution or ordinance of

the commission.

Section 4. That the code be amended by adding aNEW SECTION to read:

Thereport on the proposed program required in section 3 of this Act shall include all of the

following:

(1)

)

()

(4)

©)

An assessment contract between the county and record owner governing the terms
and conditions of financing and assessment under the program;

Identification of the official authorized to enter into an assessment contract on behal f
of the county;

A maximum aggregate annual dollar amount for all financing to be provided by the
program administrator under the program;

An application process and eligibility requirements for financing energy projects
under the program;

A method for determining interest rates on assessment installments, repayment
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periods, and the maximum amount of an assessment;

An explanation of how assessments will be made and collected;

A plantoraisecapital to financetheimprovementsunder the program pursuant to the

sale of bonds to a program administrator;

Information on the following, to the extent known, or procedures to determine the

following information in the future:

(@  Any revenue source or reserve fund to be used as security for the bonds
described in subdivision (7); and

(b)  Any application, administration, or other program feesto be charged to record
owners participating in the program that will be used to finance costsincurred
by the county as aresult of a program;

A requirement that the term of an assessment not exceed the useful life of the energy

project paid for by the assessment, though the county may allow projects consisting

of multiple improvements with varying lengths of useful life to have aterm that is

no greater than the improvement with the longest useful life;

A requirement for aratio of theamount of the assessment to the assessed value of the

property or market value of the property as determined by a recent appraisal that is

no older than twelve months;

A requirement that arecord owner of property subject to a mortgage obtain written

consent from the mortgage holder before participating in the program;

Provisions for marketing and participant education;

Provisions for an adequate debt service reserve fund; and

Quality assurance and antifraud measures.

Section 5. That the code be amended by adding aNEW SECTION to read:
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If aprogram and PACE area are established, arecord owner of property within the PACE

areamay apply with the county or its program administrator for funding to finance an energy

project. The county may impose an assessment under a program only pursuant to the terms of

a recorded assessment contract with the record owner of the property to be assessed. Before

entering into an assessment contract with a record owner under a program, the county shall

verify the following:

(1)
)

®3)

(4)

©)

(6)

(7)

(8)

The property is within the PACE arez;

There are no delinquent taxes, special assessments, or water or sewer charges on the
property;

There are no delinquent assessments on the property under a program;

There are no liens on the property, including construction or mechanics liens, lis
pendens or judgments against the record owner, environmental proceedings, or
eminent domain proceedings,

No noticesof default or other evidence of property-based debt delinquency havebeen
recorded and not cured;

The record owner is current on all mortgage debt on the property, the record owner
has not filed for bankruptcy in the last two years, and the property is not an asset to
acurrent bankruptcy;

Any work requiring a license under any applicable law to make a qualifying
improvement will be performed by aregistered contractor that has agreed to adhere
to aset of terms and conditions through a process established by the county;

Any contractor to be used has signed awritten acknowledgment that the county will
not authorize final payment to the contractor until the county has received written

confirmation from therecord owner that theimprovement was properly installed and
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IS operating as intended,;

(99 Theamount of the assessment in relation to the greater of the assessed value of the
property or the appraised val ue of the property, asdetermined by alicensed apprai ser,
does not exceed twenty-five percent; and

(10) An assessment of the existing water or energy use and a modeling of expected
monetary savings have been conducted for any proposed project. If no existing usage
data is available, modeling shall be used to compare the estimated usage of the
proposed project to the minimum standards required by the applicable building
codes.

Section 6. That the code be amended by adding aNEW SECTION to read:

At least thirty days prior to entering into an assessment contract with a county, the record
owner shall provide to any holder or loan servicer of any existing mortgage encumbering or
otherwise secured by the property notice of therecord owner'sintent to enter into an assessment
contract with the county that includes the maximum principal amount to be financed, the
maximum annual assessment necessary to repay that amount, and a request that the holder or
loan servicer of any existing mortgage consent to the record owner subjecting the property to
the program. The record owner shall provide to the county proof of the notice being sent and
the written consent of any existing mortgage holder for the record owner to enter into the
assessment contract and acknowledging that the existing mortgage will be subordinate to the
financing and assessment contract and that the county can foreclose the property if the
assessment is not paid.

Section 7. That the code be amended by adding aNEW SECTION to read:

A provision in any agreement between a county and a public or private power or energy

provider or other utility provider is not enforceable to limit or prohibit any county from
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exercising its authority in establishing a program or PACE area.

Section 8. That the code be amended by adding aNEW SECTION to read:

A record owner's signed certification that the county has complied with the provisions of
section 5 of this Act is conclusive evidence as to the compliance with those provisions, but it
does not relieve any contractor or county from any potentia liability.

Section 9. That the code be amended by adding aNEW SECTION to read:

The provisions of this Act are in addition to the home rule authority provided to a county
in chapter 6-12 and do not limit that authority.

Section 10. That the code be amended by adding a NEW SECTION to read:

An assessment imposed under a property assessed clean energy program, including any
interest on the assessment and any penalty, constitutes alien against the property on which the
assessment isimposed until theassessment, including any interest or penalty, ispaidinfull. The
lien of the assessment contract shall remain with the property until the assessment ispaidin full
and a satisfaction or release has been recorded with the county. The lien has the same priority
and status as other property tax and assessment liens. The county has all rightsand remediesin
the case of default or delinquency in the repayment of the assessment asit does with delinquent
property taxes pursuant to chapter 10-22.

Any installments of an assessment due under aprogram may beincluded in eachtax bill and
may be collected at the same time and in the same manner as property taxes collected pursuant
to chapter 10-21. No partial payment of an assessment is allowed.

Section 11. That the code be amended by adding a NEW SECTION to read:

A county may issue bondsto finance energy projectsunder aproperty assessed clean energy
program. The bonds may not be general obligations of the county, but shall be secured by the

following as provided by the county commission in the resolution or ordinance approving the
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bonds:

(1) Paymentsof assessmentson benefitted property within the PACE areaspecified; and

(2) If applicable, revenue sources or reserves established by the county from bond

proceeds or other lawfully available funds.

A pledge of assessments, funds, or contractual rights made by a county commission in
connection with the issuance of bonds by a county under the provisions of this Act constitutes
astatutory lien on the assessments, funds, or contractual rightswithout further action taken by
thecommission. Thestatutory lienisvalid and binding against all other persons, with or without
notice.

Any bonds issued pursuant to this Act are subject to the requirements of chapter 6-8B.

Section 12. That the code be amended by adding a NEW SECTION to read:

A county may joinwith any other county for theimplementation of aproperty assessed clean
energy program. If aprogram isimplemented jointly by two or more counties, asingle public

hearing held jointly by the cooperating counties meets the requirements of this Act.



