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FOR AN ACT ENTITLED, An Act to create a  new malt beverage retailer licenses that has1

certain membership and age requirements.2

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:3

Section 1. That § 35-4-2 be amended by adding thereto a NEW SUBDIVISION to read as4

follows:5

(16A)  Malt beverage retailer, on-sale dealer only-- two hundred fifty dollars;6

Section 2. That chapter 35-4 be amended by adding thereto a NEW SECTION to read as7

follows:8

No licensee licensed pursuant to subdivision 35-4-2(16A) may allow any person to purchase9

or consume malt beverages on the licensed premises unless the person has purchased a10

membership from the licensee. No person who is less than nineteen years old may purchase a11

membership from the licensee or loiter on the licensed premises. The licensee shall retain the12

membership fee.13

Section 3. That chapter 35-4 be amended by adding thereto a NEW SECTION to read as14
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follows:1

No licensee licensed pursuant to subdivision 35-4-2(16A) may permit any person less than2

twenty-one years old to sell, serve, or dispense malt beverages on the licensed premises.3

Section 4. That § 35-9-1.1 be amended to read as follows:4

35-9-1.1. It is a Class 2 misdemeanor to sell or give for use as a beverage any alcoholic5

beverage to any person who is eighteen years of age or older but less than twenty-one years of6

age unless it is done in the immediate presence of a parent or guardian or spouse over7

twenty-one years of age or by prescription or direction of a duly licensed practitioner or nurse8

of the healing arts for medicinal purposes. This section does not apply to malt beverages sold9

by a licensee licensed pursuant to subdivision 35-4-2(16A) and consumed on the licensed10

premises.11

Section 5. That § 35-4-2.4 be amended to read as follows:12

35-4-2.4. Any municipality which holds an off-sale license under subdivision 35-4-2(5) is13

eligible for a retailer's or package dealer license under subdivisions 35-4-2(16) and (17). Any14

municipality which holds an on-sale license under chapter 35-4 is eligible for a retailer's license15

under subdivision subdivisions 35-4-2(16) and (16A). Upon termination of any such license the16

governing board of such municipality is authorized to proceed to liquidate the business operated17

thereunder and the assets of such business in such manner as may be determined by resolution18

of such governing board, not inconsistent with the provisions of this title.19

Section 6. That § 35-4-2.5 be amended to read as follows:20

35-4-2.5. The period covered by licenses issued pursuant to subdivisions 35-4-2(14), (15),21

(16), (16A), and (17) shall be from twelve midnight on the thirtieth day of June to twelve22

midnight on the thirtieth day of the next June.23

Section 7. That § 35-4-11 be amended to read as follows:24
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35-4-11. If not fixed by ordinance, the governing board of any municipality may on or before1

the first of September in each year, by resolution, determine the number of on-sale and off-sale2

licenses it will approve for the ensuing calendar year, and the fees to be charged for the various3

classifications of licenses. The number of on-sale licenses issued may not exceed three each for4

the first one thousand of population or fraction thereof and not exceed one each of such licenses5

for each additional one thousand five hundred of population or fraction thereof. The number of6

licenses allowable may not be less than the total number of licenses allowable or issued as of7

July 1, 1981. The municipal governing board shall at such meeting establish the fee for on-sale8

licenses pursuant to subdivisions 35-4-2(4) and (13). The fee applies to all such on-sale licenses9

issued in the ensuing calendar year. The quotas established in this section do not apply to10

licenses issued pursuant to subdivisions 35-4-2(16), (16A), and (17).11

For the purposes of this section, population is equal to ninety percent of the population12

estimates published by the United States Census Bureau for each even-numbered year, except13

for the decennial year. For a decennial year, population is equal to the amount determined by14

the decennial federal census. No license issued pursuant to this section which exceeds the15

number of licenses that would have been issued upon the decennial federal census may be16

denied solely by reason that the license exceeds the number of licenses authorized by the17

decennial federal census.18

Section 8. That § 35-4-11.1 be amended to read as follows:19

35-4-11.1. If not previously fixed by ordinance or continuing resolution, the board of county20

commissioners shall on or before the first of September in each year determine the number of21

on-sale licenses it will approve for the ensuing calendar year and the fees to be charged for the22

various classifications of licenses. The number of licenses issued may not exceed three for the23

first one thousand of population and may not exceed one for each additional fifteen hundred of24
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population or fraction thereof, the population to include only those residing within the county1

but outside the incorporated municipalities and improvement districts, created pursuant to2

chapter 7-25A, within the county. However, any license issued in an improvement district prior3

to July 1, 2000, shall be included when calculating the total number of licenses that may be4

issued by the county where the improvement district is located. No licensee regularly licensed5

to do business on July 1, 1981, may be denied reissuance of a license in subsequent years solely6

by reason of any limitations, based upon population quotas, of the number of licenses authorized7

or established under the provisions of this title. Licenses issued to concessionaires, and lessees8

of the State of South Dakota, within the boundaries of state parks, prior to January 1, 1983, may9

be subtracted when calculating the total number of licenses permitted in this section. The quotas10

established in this section do not apply to licenses issued pursuant to subdivisions 35-4-2(16),11

(16A), (17), and (19).12

Section 9. That § 35-4-19 be amended to read as follows:13

35-4-19. No retailer license under this chapter, except for licenses issued pursuant to14

subdivisions 35-4-2(16), (16A), and (17), other than to the municipality, may be granted to15

operate in any municipality which has obtained a license under this chapter except that:16

(1) If a municipality has been issued an off-sale license only, then the governing board17

may approve or disapprove applications for on-sale licenses as may be provided in18

Title 35; and19

(2) If a municipality has been issued an on-sale and off-sale license, then the governing20

board may by resolution enter into an operating agreement with any person for the21

specific purpose of operating the on-sale establishment or the off-sale establishment,22

or both for the municipality.23

Section 10. That § 35-4-60.2 be amended to read as follows:24
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35-4-60.2. A licensee licensed under subdivision 35-4-2(16), (16A), or (17) shall purchase1

the malt beverages that the licensee sells from the municipality if the municipality in which the2

licensee is located is licensed under subdivision 35-4-2(5) and if the municipality has by3

ordinance required that such purchases be made from the municipality. A municipality selling4

malt beverages to any licensee licensed under subdivision 35-4-2(16), (16A), or (17) may not5

charge the licensee more than five percent above the municipality's cost for malt beverages plus6

freight unless the municipality has operating agreements in effect on April 1, 1988, for its on-7

sale alcoholic beverage licensees licensed pursuant to subdivision 35-4-2(4) and imposes a8

mark-up higher than five percent for malt beverages. The municipality shall charge all such9

licensees the same price for malt beverages.10

Section 11. That § 35-4-78.1 be amended to read as follows:11

35-4-78.1. A licensee, licensed pursuant to subdivision 35-4-2(3), (4), (5), (6), (11), (12),12

(13), (16), (16A), (17), or (18), is not in violation of § 35-4-78, and no criminal penalty may be13

imposed on the licensee if:14

(1) The person making the sale in violation of § 35-4-78 is an employee or agent of the15

licensee;16

(2) The employee or agent does not own a controlling interest in the licensee; and17

(3) The licensee or person having a controlling interest in the licensee is not present at18

the time of the sale.19

Section 12. That § 35-4-81.2 be amended to read as follows:20

35-4-81.2. No licensee licensed under subdivisions 35-4-2(16), (16A), and (17) may sell,21

serve, or allow to be consumed on the premises covered by the license, any malt beverage22

between the hours of two a.m. and seven a.m. No licensee licensed under subdivision 35-4-2(12)23

may sell, serve, or allow to be consumed on the premises covered by the license, any wine24
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between the hours of two a.m. and seven a.m. A violation of this section is a Class 21

misdemeanor.2

Section 13. That § 35-2-25 be amended to read as follows:3

35-2-25. No license granted pursuant to subdivisions 35-4-2(3), (4), (6), (12), (13), (16),4

(16A), and (17) may be issued unless the applicant has first obtained a sales tax license pursuant5

to chapter 10-45, or, if applicable, a use tax license pursuant to chapter 10-46. The provisions6

of this section do not apply to a municipality which has procured a retail alcoholic beverage7

license pursuant to chapter 35-3.8

Section 14. That § 35-5-21.1 be amended to read as follows:9

35-5-21.1. Fifty percent of all license and transfer fees received under the provisions of10

subdivisions 35-4-2(16), (16A), (17), and (17A) shall remain in the municipality in which the11

licensee paying the fee is located, or if outside the corporate limits of a municipality, then in the12

county in which the licensee is located. In addition, fifty percent of wholesaler license fees13

received under subdivision 35-4-2(15) shall revert to the municipality in which the licensee is14

located, or if outside the corporate limits of a municipality, then to the county in which the15

licensee is located. The remainder of all license and transfer fees and penalties received shall16

be credited to the state general fund. All revenue received from the levy in carrying out § 35-5-317

shall be credited to the alcoholic beverage fund.18


