State of South Dakota

EIGHTY-SEVENTH SESSION
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57270399 HOUSE TRANSPORTATION
encrRosseED No. HB 1111 - 292012

Introduced by: Representatives Verchio, Fargen, Feickert, Gosch, Hansen (Jon), Kopp,
Miller, Olson (Betty), Russell, and Schaefer and Senators Rampelberg,
Frerichs, Kraus, Rhoden, and Tieszen

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the use of eminent
domain by certain nongovernmental entities.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKQOTA:

Section 1. Terms used in this Act mean:

(1) "Condemn," to take property under the power of eminent domain;

(2) "Condemnee," aperson who hasor claims an interest in property that is the subject
of a prospective or pending condemnation action;

(3 "Condemnor,” a railroad as defined in subdivision 49-16A-1(5) or a utility
constructing apipelinetransmission lineasdefinedin subdivision49-41B-2.1(2) that
may exercise the right of eminent domain in acquiring right-of-way as prescribed by
statute.

Section 2. A condemnor shall apply for and be successfully granted any controlling federal

or state order, permit, or authority uniquely required for pipeline or railroad construction asthe

case may befor construction, laying, relaying, operation, and maintenance of any such railroad
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-2- HB 1111

or pipeline or the location of any plant or equipment necessary to operate such railroad or

pipeline prior to commencing action to condemn property.

Section 3. A condemnor shall attempt to acquire property by good faith negotiation as

described in section 4 of this Act prior to commencing action to condemn property.

Section 4. For purposes of this Act, good faith negotiation includes:

D)

A written notice. The condemnor shall submit, by certified mail, awritten notice to

the condemnee prior to making an initial offer. The notice shall include:

(@
(b)

(©)

(d)

(€)

(f)

(9)

A description of the proposed project;

A description of the total land proposed to be condemned for the proposed
project;

A description of the plan of work, operations and facilities in a manner
sufficient to enable the condemnee to evaluate the effect of the proposed
project, plan of work, operations and facilities on the condemned's use of the
land, to the extent reasonably known at the time;

A description of the general location and extent of the condemnee's property
sought, with sufficient detail for reasonable identification;

A statement that, at the condemnee's request, a representative of the
condemnor will tour the property sought with the condemnee or the
condemnee's representative at a mutually agreeable time thirty days or less
after the condemnor'sinitial written offer isreceived to discussissues related
to properties sought;

An estimate of the fair market value of the property sought and the general
basis for such estimate; and

A description of the reclamation planned by the condemnor for the property
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disturbed by the condemnor's project;

(20 A bonafideinitia offer to acquire the property sought. The condemnor shall submit
the offer by certified mail to the condemnee. The offer shall be accompanied by
written notice that the condemneeis under no obligation to accept thisinitial written
offer, but if the condemnee fails to respond to the initial written offer, the right to
object to the good faith of the condemnor may be waived, and that the condemnee
has aright to seek advice from an attorney, real estate appraiser, or any other person
of the condemnee's choice during the negotiations and any subsequent legal
proceedings;

(3) A counter offer. The condemnee may make a counteroffer in writing within ninety
days of the initial offer specified in section 5 of this Act specifying areas of
disagreement; and

(4) A response. The condemnor may accept the counteroffer, if made, or shall make a
final offer including a response to any areas of disagreement indicated by the
condemnee. Thefinal offer shall be sent by certified mail at least thirty days prior to
commencing a condemnation action.

Section 5. A condemnee may request one appraisal be performed prior to the deadline for
acounteroffer asdescribed in subdivision (3) of section 4 of this Act by an appraiser chosen by
the condemnee. The condemnor shall pay for such appraisal.

Section 6. No action to condemn property may be maintained over timely objection by the
condemnee unless the condemnor completed good faith negotiations with the condemnee as
described in section 4 of this Act to acquire the property by purchase before commencing the
condemnation action. No condemnee may object to the good faith of the condemnor if the

condemnee has failed to respond to an initial written offer as provided in section 4 of this Act
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and the condemnor has met the requirements of section 4 of this Act.

Section 7. Notwithstanding the provisionsof chapter 21-35, within thirty daysfrom the date
the summons described in § 21-35-9 is served, the defendant may demand a hearing in circuit
court on the petitioner'sright to take. At this hearing, the condemnor shall prove the following:

(1) That the condemnor completed good faith negotiations with the condemnee as
defined in section 4 of this Act;

(2)  That the condemnor executed purchase or easement agreements with landowners
controlling at |east ninety percent of the requisite land, if more than ten landowners
are involved;

(3  That the condemnor has complied with section 2 of this Act; and

(4)  That the condemnee's property is necessary for the project.

Failure to make such demand or to consent in writing to the taking, within the thirty-day
period, constitutes awaiver of the right to question the necessity of the taking. The finding of
necessity by the plaintiff, unless based upon fraud, bad faith, or an abuse of discretion, shall be
binding on all persons.

Section 8. Any easement authorized by the provisions of this Act terminatesif the property
isnot used by the condemnor for a period of three years, if the property istransferred for ause
where the transferee could not have condemned for the new use of the property, or if the new
use of the property is not identical to the original use and new damages to the condemnee will
occur. In such case the property shall be restored as much as possible by the condemnor to the
condition before condemnation or the condemnor shall pay the condemnee for any cost to
restore the property to the property's condition before condemnation.

Section 9. That § 49-16A-75 be amended to read as follows:

49-16A-75. A railroad may exercise the right of eminent domain in acquiring right-of-way
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Section 10. That § 49-16A-75.1 be repeal ed.
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