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FOR AN ACT ENTITLED, An Act to require a sentence of life imprisonment for certain1

persons with severe mental illness and to provide for a determination of severe mental2

illness in those cases.3

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:4

Section 1. That chapter 23A-27A be amended by adding a NEW SECTION to read:5

The death penalty may not be imposed upon any person with a severe mental illness with6

significantly impaired capacity at the time the offense was committed.7

Section 2. That chapter 23A-27A be amended by adding a NEW SECTION to read:8

For the purposes of this chapter, a person with a severe mental illness with significantly9

impaired capacity, means a person who had active psychotic symptoms of a severe mental10

disorder or disability that significantly impaired the person's capacity, at the time of the offense, 11

to do the following:12

(1) To appreciate the nature, consequences, or wrongfulness of the person's conduct;13
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(2) To exercise rational judgement in relation to conduct; or1

(3) To conform the person's conduct to the requirements of the law.2

A disorder manifested primarily by repeated criminal conduct or attributable solely to the3

acute effects of voluntary use of alcohol or other drugs does not, standing alone, constitute a4

severe mental disorder or disability for purposes of this Act.5

Section 3. That chapter 23A-27A be amended by adding a NEW SECTION to read:6

If a defendant files a petition pursuant to this Act, the court shall order an evaluation of the7

defendant to determine if the defendant is a person with a severe mental illness with8

significantly impaired capacity.9

Section 4. That chapter 23A-27A be amended by adding a NEW SECTION to read:10

A psychiatric or psychological examination ordered pursuant to this Act shall be conducted11

by a licensed psychiatrist or clinical psychologist, or, if the court finds it appropriate, by more12

than one examiner. Each examiner shall be appointed by the court, and upon the request of the13

defendant, an additional examiner may be selected by the defendant. For the purposes of a14

psychiatric or psychological examination ordered pursuant to this Act, the defendant shall15

remain confined in the physical custody of the Department of Corrections.16

No statement that a person makes in an evaluation or pretrial hearing ordered pursuant to17

this Act may be used against the defendant on the issue of guilt in any criminal action or18

proceeding. However, in any criminal action or proceeding, either the defense or the state may19

call as a witness any examiner who evaluated the person or prepared a report pursuant to a court20

order under this Act.21

Neither the appointment nor the testimony of an examiner appointed under this section22

precludes the state or defense counsel from calling other witnesses or presenting other evidence23

on the issue of the defendant's severe mental illness at the time of the offense.24
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Section 5. That chapter 23A-27A be amended by adding a NEW SECTION to read:1

A psychiatric or psychological report ordered pursuant to this Act shall be prepared by the2

examiner designated to conduct the psychiatric or psychological examination, filed with the3

court with copies provided to the counsel for the defendant examined and to the prosecuting4

attorney, and shall include:5

(1) The defendant's history and present symptoms;6

(2) A description of the psychiatric, psychological, and medical tests that were employed7

and the results;8

(3) The examiner's findings; and9

(4) The examiner's opinions as to diagnosis, prognosis, and whether the defendant was10

suffering from a severe mental illness with significantly impaired capacity at the time11

of the commission of the offense.12

Section 6. That chapter 23A-27A be amended by adding a NEW SECTION to read:13

Not later than ninety days before the start of the trial, the defendant may provide notice of14

intent to offer evidence that the defendant suffered from a severe mental illness with15

significantly impaired capacity at the time of the commission of the offense, and the court shall16

determine the question, outside of the presence of the jury, at the close of the evidence and prior17

to the submission of the question of guilt or innocence. If, after the hearing, the court finds, by18

a preponderance of the evidence, that the defendant did suffer from a severe mental illness with19

significantly impaired capacity at the time of the commission of the offense, the court shall enter20

an order so stating. If, thereafter, the jury finds the defendant guilty of a Class A felony, the21

court shall sentence the defendant to life imprisonment without the possibility of parole.22

If the court finds, after the hearing, that the defendant was not a person with a severe mental23

illness with significantly impaired capacity at the time of the commission of the offense, the24
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court shall enter an order so stating. Nothing in this section precludes the defendant from1

presenting mitigating evidence of severe mental illness at the sentencing phase of the trial.2

Section 7. That chapter 23A-27A be amended by adding a NEW SECTION to read:3

If a defendant serves notice pursuant to this Act, the state may apply, upon notice to the4

defendant, for an order directing that the defendant submit to an examination by a licensed5

psychiatrist, clinical psychologist, or licensed psychiatric social worker designated by the state,6

for the purpose of rebutting evidence offered by the defendant. The state shall make available7

to the defendant a videotaped recording of the examination promptly after its conclusion. The8

state shall promptly serve on the defendant a written copy of the findings and evaluation of the9

examiner. If a defendant is subjected to an examination pursuant to an order issued under this10

section, any statement made by the defendant for the purpose of the examination is inadmissible11

in evidence against the defendant in any criminal action or proceeding on every issue other than12

the issue of whether the defendant was a person with a severe mental illness with significantly13

impaired capacity at the time of the offense. Any statement made by the defendant for the14

purpose of the examination is admissible upon such an issue whether or not it would otherwise15

be considered privileged communication.16

Section 8. That chapter 23A-27A be amended by adding a NEW SECTION to read:17

The provisions of this Act apply only to an offense alleged to have been committed by the18

defendant after July 1, 2017.19


