State of South Dakota

NINETY-THIRD SESSION
LEGISLATIVE ASSEMBLY, 2018

86620158
HouseE BILL No. 1073

Introduced by: Representatives Clark, DiSanto, Frye-Mueller, Haugaard, Howard, Jensen
(Kevin), Kaiser, Livermont, Peterson (Sue), Pischke, Rasmussen, Rhoden,
Wiese, York, and Zikmund and Senators Stalzer, Ewing, Haverly, Jensen
(Phil), Kolbeck, Monroe, Nelson, Netherton, Otten (Ernie), Rusch, Russell,
Solano, Tapio, Wiik, and Y oungberg

1 FORANACTENTITLED, AnActto providefor the protection of free speech onthe campuses
2 of public institutions of higher education.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That chapter 13-53 be amended by adding aNEW SECTION to read:

5 Terms used in ths Act mean:

6 (1) "Benefit,"

7 (&  Recognition;

8 (b) Registration;

9 (c) Theuseof facilities of the public institution of higher education for meetings
10 or speaking purposes;
11 (d)  Theuse of channels of communication; and
12 (e)  Funding sources that are otherwise available to other student associations at
13 the public institution of higher education;
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"Campus community,” students, administrators, faculty and staff at the institution of
higher education and their invited guests;

"Counter demonstration,” lawful action or conduct that criticizesor objectstothefree
expression activities of others on campus, but does not violate therights of othersin
the campus community by materially disrupting previously scheduled or reserved
activitiesin aportion or section of the campus at that scheduled time;
"Harassment,” expression that is so severe, pervasive, and subjectively and
objectively offensive that it unreasonably interferes with a person's access to
educational opportunities or benefits provided by the public institution of higher
education;

"Intellectual diversity," the foundation of a learning environment that exposes
students to avariety of political, ideological, and other perspectives;

"Qutdoor areas of campus,” the generally accessible outside areas of campus where
members of the university community are commonly allowed, such as grassy areas,
walkways, or other similar common areas not including outdoor areas where access
isrestricted to amgority of the campus community;

"Publicinstitution of higher education,” any institution of higher education under the
control of the Board of Regents or any public postsecondary technical institute;
"Student," any person who is enrolled on a full-time or part-time basis in a public
institution of higher education;

"Student organization," an officially recognized group at apublicinstitution of higher
education, or a group seeking official recognition, comprised of admitted students
that receive, or are seekingtoreceive, benefitsthrough the publicinstitution of higher

education.
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Section 2. That chapter 13-53 be amended by adding aNEW SECTION to read:

An expressive activity protected under the provisions of this Act includes any lawful verbal
or written means by which persons may communicate ideas to one another, including all forms
of peaceful assembly, protests, speeches and guest speakers, distribution of literature, carrying
signs, and circulating petitions.

Section 3. That chapter 13-53 be amended by adding aNEW SECTION to read:

Any outdoor area of a campus of a public institution of higher education in this stateis a
public forum. A public institution of higher education may maintain and enforce reasonable
time, place, and manner restrictions narrowly tailored in service of a significant institutional
interest only if those restrictions employ clear, published, content, and viewpoint-neutral
criteria, and provide for ample alternative means of expression. Any restriction shall alow for
members of the campus community to spontaneously and contemporaneously assemble and
distribute literature. Nothing in this section limits the right of student expression elsewhere on
campus.

Section 4. That chapter 13-53 be amended by adding aNEW SECTION to read:

Any person who wishesto engage in noncommercial expressive activity on campus may do
so freely, as long as the person's conduct is not unlawful and does not materialy and
substantially disrupt the functioning of the public institution of higher education, subject only
to the requirementsin section 3 of this Act.

A publicinstitution of higher education may maintain and enforce reasonable time, place,
and manner restrictionsthat are narrowly tailored in service of asignificant institutional interest
only when the restrictions empl oy clear, published, content, and viewpoint-neutral criteria, and
providefor amplealternative meansof expression. Any suchrestriction shall allow for members

of the campus community to spontaneously and contemporaneously assemble and distribute
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literature.

Nothing in thissection may beinterpreted to prevent apublicinstitution of higher education
from prohibiting, limiting, or restricting expression that is not protected under the First
Amendment to the United States Constitution, including any true threat or expression intended
to provoke and likely to produce imminent lawless action, or prohibiting harassment as defined
in section 1 of this Act.

Nothing in this section limits the right of members of the campus community from holding
acounter demonstration if the conduct of any counter demonstration is not unlawful and does
not materially and substantialy prohibit the free expression rights of others on campus, or
disrupts the functioning of the institution of higher education.

Section 5. That chapter 13-53 be amended by adding aNEW SECTION to read:

Each public institution of higher education shall make public in theinstitution's handbook,
on the institution's website, and through the institution's orientation programs for students the
policies, regulations, and expectations of students regarding free expression on campus as
provided in this Act.

Section 6. That chapter 13-53 be amended by adding aNEW SECTION to read:

Each public institution of higher education shall develop materias, programs, and
procedures to ensure that those persons who have responsibility for discipline or education of
students, such asadministrators, campus police officers, residencelifeofficials, and professors,
understand the policies, regulations, and duties of the public institution of higher education
regarding free expression on campus as provided in this Act.

Section 7. That chapter 13-53 be amended by adding aNEW SECTION to read:

Each public institution of higher education shall publicly post on the institution's website,

aswell assubmit to the Governor, to the members of the Senate and House standing committees
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on education, and to the members of the Joint Committee on Appropriations by December

fifteenth of each year, a report that details the actions implemented to comply with the

requirements of this Act. A revised report shall also be provided if any changes or updates are

madeto the actionsimplemented. Theinformation requiredinthereport includesthefollowing:

(1)

)

)

(4)

A description of any barriersto or incidentsof disruption of free expression occurring
on campus, including any attempt to block or prohibit any speakers and any
investigation into students or student organizationsfor their speech. The description
shall include the nature of each barrier or incident, aswell as any disciplinary action
taken against any member of the campus community determined to be responsible
for those specific barriers or incidents. Any incident involving a student shall be
reported without revealing any of the student's personally identifiable information;
A description of the actions the institution is taking to promote and ensure
intellectual diversity and the free exchange of idesas;

Any other information each public institution of higher education determines is
valuablefor the public to evaluate whether free expression rightsfor all members of
the campus community have been equally protected and enforced as provided in this
Act; and

If a public institution of higher education is sued for an alleged violation of any
person's rights under the First Amendment to the United States Constitution, a
supplementary report with a copy of the complaint shall be submitted to the
Governor, to the members of the Senate and House standing committees on
education, and to the members of the Joint Committee on Appropriations within

thirty days.

Any report provided pursuant to this section shall be accessible on the institution'swebsite
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by use of not morethan threelinks. Thereport shall be searchable by key words and phrasesand
accessible to the public with no required registration, user identification, or password.

Section 8. That chapter 13-53 be amended by adding aNEW SECTION to read:

Any person or student association aggrieved by aviolation of this Act may bring an action
against the public institution of higher education and any other person responsible for the
violation and seek appropriaterelief, including injunctiverelief, monetary damages, reasonable
attorneys fees, and court costs. Any person or student organization aggrieved by aviolation of
this Act may assert the violation as a defense or counter claim in any disciplinary action or in
any civil or administrative proceedings brought against the student or student organization.
Nothinginthissectionlimitsany other remediesavail ableto any person or student organi zation.

Section 9. That chapter 13-53 be amended by adding aNEW SECTION to read:

A person shall be required to bring suit for violation of this section no later than one year
after the day the cause of action accrues. For purposes of calculating the one-year limitation
period, each day that the violation persists, and each day that apolicy in violation of thissection
remains in effect, constitutes a new violation of this section and, therefore, a new day that the

cause of action has accrued.



