State of South Dakota

NINETIETH SESSION
LEGISLATIVE ASSEMBLY, 2015

400W0193
e HouseE BILL No. 1052

Introduced by: The Committee on Commerce and Energy at the request of the Department
of Labor and Regulation

1 FOR AN ACT ENTITLED, An Act to revise certain provisions regarding the regulation of
2 insurance holding companies.

3 BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That § 58-5A-1 be amended to read as follows:

5 58-5A-1. Terms used in this chapter mean:

6 (1) “Affiliateof, or aperson affiliated with, a specific person,” any person who directly,

7 or indirectly through one or more intermediaries, controls, or is controlled by, or is

8 under common control with, the person specified;

9 (2) "Control,” including "controlling,” "controlled by,” and "under common control
10 with," the possession, direct or indirect, of the power to direct or cause the direction
11 of themanagement and policiesof aperson, whether through the ownership of voting
12 securities, by contract other thanacommercial contract for goods or nonmanagement
13 services, or otherwise, unlessthe power issolely theresult of an official positionwith
14 or a corporate office held by the person. Control shall be presumed to exist if any
15 person, directly or indirectly, owns, controls, holds with the power to vote, or holds
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proxiesrepresenting, ten percent or more of the voting securities of any other person.
This presumption may be rebutted by a showing made in the manner provided by
§ 58-5A-29 that control does not exist in fact;

"Enterpriserisk,” any activity, circumstance, event, or series of eventsinvolving one

®3)

(4)

(4A)

or more affiliates of an insurer that, if not remedied promptly, is likely to have a

material adverse effect upon the financial condition or liquidity of theinsurer or its

insurance holding company system asawhol e, i ncluding anything that may causethe

insurer'srisk-based capital to fall into company action level or may causetheinsurer

to be in hazardous financial condition pursuant to chapter 58-4;

"Insurance holding company system,” any two or more affiliated persons, one or
more of which is an insurer;

"Insurer,” a company qualified and licensed by the director of the Division of
Insurance to transact the business of insurance in this state;

"NAIC," the National Association of Insurance Commissioners;

)

(6)

(7)

"Security holder" of aspecified person isonewho owns any security of such person,
including common stock, preferred stock, debt obligations, and any other security
convertible into or evidencing the right to acquire any of the foregoing;
"Subsidiary of a specified person,” any affiliate controlled by such person directly,
or indirectly, through one or more intermediaries,

"Voting security," any security convertible into or evidencing a right to acquire a

voting security.

Section 2. That chapter 58-5A be amended by adding thereto aNEW SECTION to read as

follows:

For purposes of this chapter, any controlling person of adomestic insurer seeking to divest
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the controlling interest in the domestic insurer, in any manner, shall file with the director, with
acopy to theinsurer, confidential notice of its proposed divestiture at least thirty days prior to
the cessation of control. The director shall determine any instance in which a party seeking to
divest or to acquire acontrolling interest in an insurer isrequired to filefor and obtain approval
of the transaction.

Theinformation shall remain confidential until the conclusion of the transaction unlessthe
director determinesthat confidential treatment interfereswith enforcement of thissection. If the
statement referred to in 8 58-5A-3 isotherwisefiled, the provisions of this section do not apply.

Section 3. That § 58-5A-4 be amended to read as follows:

58-5A-4. The statement to be filed with the director as required by pursuant to 8 58-5A-3
shall be made under oath or affirmation and shall contain the following information:

(1) The name and address of each person by whom or on whose behalf the merger or
other acquisition of control referred to in § 58-5A-3 is to be effected (hereinafter
called “acquiring party*); and
(@  If sdeh the person is an individual, kis the person's principal occupation and

al officesand positions held during the past five years, and any conviction of
crimes other than minor traffic violations during the past ten years,

(b)  If sgeh the person is not an individual, areport of the nature of its business
operations during the past five years or for sueh a lesser period as sueh the
person and any predecessors thereof shall have been in existence;, an
informative description of the businessintended to be done by saeh the person
and sueh the person's subsidiaries; and alist of al individualswho are or who
have been sdlected to become directors or executive officers of sueh the

person, or who perform or will perform functions appropriate to such
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positions. Sdeh Thelist shall includefor each suchindividual theinformation
required by subsection (@) of this subdivision:;
The source, nature, and amount of the consideration used or to be used in effecting
the merger or other acquisition of control, a description of any transaction wherein
funds were or are to be obtained for any such purpose, and the identity of persons

furnishing sueh the consi derati on;provided;, howeverthat. However, whereasource

of sdeh the consideration is aloan madein the lender's ordinary course of business,
the identity of the lender shat—+ematn is confidential, if the person filing sdeh the
statement so requests:;

Fully audited financial information asto the earnings and financial condition of each
acquiring party for the preceding fivefiscal years of each acquiring party (or for saeh
alesser period as sueh the acquiring party and any predecessors thereof shat have
been in existence), and similar unaudited information as of a date not earlier than
ninety days prior to the filing of the statement:;

Any plans or proposals which each acquiring party may have to liquidate saeh the
insurer, to sell ttsthe insurer's assets or merge or consolidate tt the insurer with any
person, or to make any other material changein tstheinsurer'sbusinessor corporate
structure or management:;

The number of shares of any security referred to in § 58-5A-3 which each acquiring
party proposesto acquire, and the terms of the offer, request, invitation, agreement,
or acquisition referred to in 8 58-5A -3, and astatement asto the method by which the
fairness of the proposal was arrived at;

The amount of each class of any security referred to in 8 58-5A-3 which is

beneficially owned or concerning which there is a right to acquire beneficial
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ownership by each acquiring party-;

A full description of any eentracts—arrangements—or—nderstandings contract

arrangement, or understanding with respect to any security referred to in 8 58-5A-3

inwhich any acquiring party isinvolved, including butrettmitedto transfer of any
of the securities, joint ventures, |oan or option arrangements, putsor calls, guarantees
of loans, guarantees against lossor guarantees of profits, division of lossesor profits,

or the giving or withholding of proxies. Sueh The description shall identify the

enterecHnto: each person with whom the contract, arrangement, or understanding has

been entered into:;

A description of the purchase of any security referred to in 8 58-5A-3 during the
twelve calendar months preceding thefiling of the statement, by any acquiring party,
including the dates of purchase, names of the purchasers, and consideration paid or
agreed to be paid therefor-;

A description of any recommendations to purchase any security referred to in 8 58-
5A-3 made during the twel ve calendar months preceding the filing of the statement,
by any acquiring party, or by anyone based upon interviews or at the suggestion of
sueh the acquiring party-;

€optes A copy of all tender offersfor, requestsor invitationsfor tenders of exchange
offersfor, and agreements to acquire or exchange any securities referred to in 8§ 58-
5A-3, andA, if distributed), of additional soliciting material related thereto:;
Theterms of any agreement, contract or understanding made with any broker-deal er
asto solicitation of securitiesreferred to in 8 58-5A-3 for tender, and the amount of

any fees, commissionsor other compensation to be paidto broker-deal erswithregard
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thereto:;

(12) Anagreement by the person required tofilethe statement specified in § 58-5A-3 that

the person shall provide the annual report specified in section 9 of thisAct if control

exists;

(13) An acknowledgment by the person required to file the statement referred to in 8 58-

5A-3 and section 2 of this Act that the person and all subsidiarieswithin the person's

control in the insurance holding company system shall provide information to the

director upon request as necessary to evaluate enterprise risk to the insurer; and

(14) Suchadditiona information asthedirector may require by rulepreseribe asnecessary
or appropriate for the protection of policyholders and security holders of the insurer
or in the public interest.

A violation of this section is a Class 2 misdemeanor.

Section 4. That § 58-5A-5 be amended to read as follows:

58-5A-5. If the personrequired to filethe statement referred toin 8 58-5A-3 isapartnership,

limited partnership, syndicate or other group, the director may require that the information
called for by subdivisions 58-5A-4(1) to {22 (14), inclusive, shall be given with respect to each
partner of sdeh the partnership or limited partnership, each member of sueh the syndicate or
group, and each person who controls steh a partner or member.

A violation of this section is a Class 2 misdemeanor.

Section 5. That § 58-5A-6 be amended to read as follows:

58-5A-6. If any sdeh partner, member, or person is a corporation or the person required to

file the statement referred to in 8 58-5A-3 is a corporation, the director may require that the
information called for by subdivisions 58-5A-4(1) to {32 (14), inclusive, shall be given with

respect to sueh a corporation, each officer and director of sdeh the corporation, and each person
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who is directly or indirectly the beneficial owner of more than ten percent of the outstanding
voting securities of sueh the corporation.

A violation of this section is a Class 2 misdemeanor.

Section 6. That § 58-5A-18 be amended to read as follows:

58-5A-18. Fhe—effectduatton No person may effectuate or any attempt to effectuate an

acquisition of control of, divestiture of, or merger with, a domestic insurer unless it has been

approved by the director-has-giver-hisapproval-thereto-shattbe. A violation of this section is

a Class 2 misdemeanor.
Section 7. That § 58-5A-21 be amended to read as follows:

58-5A-21. Every Each insurer subject to registration tader pursuant to 8§ 58-5A-20 shall file

aregistration statement with the director on aform and in the format provided by the division,
which shah-eontain contains current information about:
(1) Thecapital structure, general financial condition, ownership, and management of the
insurer and any person controlling the insurer;
(20 Thefollowing agreements in force and transactions currently outstanding between
the insurer and its affiliates:
(@ Loans, or other investments, or purchases, sales or exchanges of securities of
the affiliate by the insurer or of theinsurer by its affiliates,
(b)  Purchases, sales, or exchanges of assets,
(c)  Transactions not in the ordinary course of business;
(d)  Guarantees or undertakings for the benefit of an affiliate which result in an
actual contingent exposure of the insurer's assets to liability, other than
insurance contracts entered into in the ordinary course of the insurer's

business;
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(e)  All management and service contracts and all cost sharing arrangements;

(f)  Dividends and other distributions to shareholders; and

(9 Consolidated tax allocation agreements;

Other matters concerning transactions between aregistered insurer and any affiliate
as may be required by the director;

The identity and relationship of every each member of the insurance holding
company system,; and

Any pledge of theinsurer's stock, including stock of any subsidiary of or controlling
affiliate, for aloan made to any member of the insurance holding company system;

Thefinancial statement of or within aninsurance holding company system. including

each affiliate. The financid statement may include the annual audited financial

statement filed with the U.S. Securities and Exchange Commission (SEC) pursuant

to the Securities Act of 1933, as of January 1, 2015, or the Securities Exchange Act

of 1934, as of January 1, 2015. An insurer required to file a financial statement

pursuant to this section shall satisfy the requirements by providing the director with

the most recently filed parent corporation financial statements that have been filed

with the SEC;

A statement that the insurer's board of directors is responsible for and oversees

corporate governance and internal controls and that the insurer's officers or senior

management_have approved, implemented, and continue to maintain and monitor

corporate governance and internal control procedures; and

Any other information required by the director pursuant to law or rule.

All registration statements shall contain a summary outlining al items in the current

registration statement representing changes from the prior registration statement.
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Section 8. That § 58-5A-29 be amended to read as follows:

58-5A-29. Any person may file with the director a disclaimer of affiliation with any
authorized insurer or sueh-athe disclaimer may be filed by saeh the insurer or any member of
an insurance holding company system. The disclaimer shall fully disclose all materia
relationships and basis for affiliation between sdeh the person and sueh insurer as well as the

basis for disclaiming saeh the affiliation.

disaHowanee: A disclamer of affiliation is deemed to have been granted unless the director,

within thirty days following receipt of a complete disclaimer, notifies the filing party the

disclaimer is disallowed. If disallowed, the disclaiming party may request an administrative

hearing pursuant to chapter 1-26 within thirty days of the director's disallowance. A notice of

hearing shall be issued within thirty days of a written request by the disclaiming party. The

disclaiming party is relieved of the duty to register pursuant to this section if the director

approves the disclaimer, or if the disclaimer is deemed to have been approved.

Section 9. That chapter 58-5A be amended by adding thereto aNEW SECTION to read as
follows:

The ultimate controlling person of each insurer subject to registration shall also file an
annual enterprise risk report. The report shall, to the best of the ultimate controlling person's
knowledge and belief, identify the material risks within the insurance holding company system
that could pose enterpriserisk totheinsurer. Thereport shall befiled with thelead state director

of the insurance holding company system as determined by rules promulgated, pursuant to
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chapter 1-26, by the director.
Section 10. That § 58-5A-30 be amended to read as follows:

58-5A-30. Failureto file the aregistration statement, to enterprise risk report, or keep the

registration statement current © ment within the

time specified in this chapter isaviolation of thistitle. Any insurer failing, without just cause,
to file any registration statement or amendment as required in this chapter shall be+egttirecto
pay a penaty of not less than one hundred dollars for each day's delay, but not to exceed
twenty-five thousand dollars. The director may reduce or waive the penalty if the insurer
demonstrates to the director that the imposition of the penalty wouta-constittte constitutes a
financia hardship to theinsurer.

Section 11. That § 58-5A-32 be amended to read as follows:

58-5A-32. MetertaHransactionsby Any material transaction by a registered thsdrerswith

thetr-affthates-are insurer with an affiliate is subject to the following standards:

(1) Thetermsshall befar and reasonable;

(2) The books, accounts, and records of each party shall be maintained to clearly and
accurately disclose the precise nature and details of the transaction including
information necessary to support the reasonableness of the charges or fees to the
respective parties,

(3 Theinsurer's surplus to policyholders following any dividends or distributions to
shareholders or affiliates shall be reasonablein relation to the insurer's outstanding
liabilities and adequate to its financial needs;

(4) Chargesor feesfor services performed shall be reasonable; and

(5) Expenses incurred and payment received shall be allocated to the insurer in

conformity with customary insurance accounting practices consistently applied; and
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(6) Any agreement for cost sharing services and management shall include provisions

asrequired by law or rule.

Any transaction which is not in conformity with this section is subject to the provisions of

88 58-5A-64, 58-5A-65, and 58-5A-67.
Section 12. That 8 58-5A-37 be amended to read as follows:
58-5A-37. Subject to thelimitations contained in this section and 88 58-5A-38 to 58-5A-40,

inclusive, and in addition to the powers which the director has under the provision of thistitle

relating to the examination of insurers, the director shaH—atsohave-the-power-to-order-any

examine any registered insurer and theinsurer's affiliates to ascertain the financial condition of

the insurer, including enterprise risk to theinsurer by the ultimate controlling party, or by any

entity or combination of entities within the insurance holding company system, or by the

insurance holding company on a consolidated basis.

Section 13. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

The director may order any registered insurer to produce records, books, or other
information papers in the possession of the insurer or the insurer's affiliates as are reasonably
necessary to determine compliance with the provisions of this chapter. The director may order
any registered insurer to produce information not in the possession of the insurer if theinsurer
is able to obtain access to the information pursuant to contractual relationships, statutory

obligations, or other method. If the insurer is unable to obtain the information requested by the
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director, the insurer shall provide the director a detailed explanation of the reason the insurer
is unable to obtain the information and the identity of the holder of the information. If an
insurer'sdetailed explanation isfound to be without merit, itisgroundsfor therevocation of the
insurer's license at a hearing held pursuant to chapter 1-26.

Section 14. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

If the insurer fails to comply with an order made pursuant to section 13 of this Act, the
director may examine the registered insurer's affiliates to obtain the information. The director
may issue subpoenas, administer oaths, and examine under oath any person for purposes of
determining compliance with the provisions of 88 58-5A-37 to 58-5A-40, inclusive. Each
person is obliged to attend as a witness at the place specified in the subpoena, if the witnessis
subpoenaed within this state. The witnessis entitled to the same fees and mileage, if claimed,
asawitnessin appearing in any state court and thefees shall beitemized and paid by theinsurer
being examined.

Section 15. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

Neither thedirector nor any person who receivesdocuments, materials, or other information
while acting under the authority of the director or with whom the documents, materials, or other
information are shared pursuant to the provisions of 8 58-5A-41 is permitted or required to
testify in any private civil action concerning any confidential documents, materias, or
information subject to the provisions of § 58-5A-41.

Section 16. That chapter 58-5A be amended by adding thereto aNEW SECTION to read
asfollows:

To assist in the performance of the duties assigned to the director pursuant to the provisions
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of this chapter:

(1) Thedirector may, upon request, share documents, materials, or other information,
including the confidential and privileged documents, materials, or information
disclosed pursuant to this chapter with a state, federal, and international regulatory
agency, the NAIC and its affiliates and subsidiaries, and a state, federal, and
international law enforcement authority, including a member of any supervisory
college described in sections 19 to 21, inclusive, of this Act, if the recipient agrees
in writing to maintain the confidentiality and privileged status of the document,
material, or other information, and verifiesin writing thelegal authority to maintain
confidentiality; and

(2) Notwithstanding the provisions of subdivision (1), the director may only share
confidential and privileged documents, or information reported pursuant to section
9 of this Act, with a director of a state that has laws substantially similar to the
provisions of 8§ 58-5A-41, and who agrees in writing not to disclose such
information.

The sharing of information by the director pursuant to this chapter does not constitute a

delegation of regulatory authority or rule-making authority.

Section 17. That chapter 58-5A be amended by adding thereto a NEW SECTION to read

asfollows:

The director shall enter into written agreements with the NAIC governing the sharing and

use of information provided pursuant to this chapter that:

(1) Specify procedures and protocols regarding the confidentiality and security of
information shared with the NAIC and its affiliates and subsidiaries pursuant to this

chapter, including procedures and protocolsfor sharing by the NAIC with any other
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state, federal, or international regulator;

(2)  Specify that ownership of information shared with the NAIC and its affiliates and
subsidiaries pursuant to this chapter remainswith the director and that the NAIC use
of the information is subject to the direction of the director;

(3  Require prompt noticeto be given to an insurer whose confidential informationisin
the possession of the NAIC pursuant to this chapter and is subject to a request or
subpoenaissued to the NAIC for disclosure or production; and

(4) Requirethe NAIC and its affiliates and subsidiaries to consent to intervention by an
insurer in any judicial or administrative action in which the NAIC and its affiliates
and subsidiaries may be required to disclose confidential information about the
insurer shared with the NAIC and its affiliates and subsidiaries pursuant to this
chapter.

Section 18. That § 58-5A-56 be amended to read as follows:

58-5A-56. A domesticinsurer and any person in itsinsurance holding company system may

not enter into transactions, including any amendment or modification or an affiliate agreement

previously filed pursuant to this chapter, that is subject to any materiality standard provided in

this section, unless the director has received a written notification from the insurer of the

transaction at |east thirty daysprior toitseffective date. Thedirector hasthirty daysfrom receipt
to approve or disapprove the transaction. If the director takes no action within the thirty days,
the transaction is deemed approved. The director may allow lessthan thirty days notification if
the insurer can show cause why a lesser time is necessary. Transactions of which the insurer
needs to notify the director are:

(1) Sales, purchases, exchanges, loans, or extensions of credit, guarantees, or

investments provided the transactions are equal to or exceed as of December



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

)

()

(4)

-15- HB 1052
thirty-first next preceding:
(&  With respect to nonlife insurers, the lesser of three percent of the insurer's
admitted assets or twenty-five percent of surplus as regards policyholders; or
(b)  With respect to life insurers, three percent of the insurer's admitted assets;
Loansor extensions of credit by theinsurer to any person that isnot an affiliate, with
the agreement or that the proceeds of the transactions, in whole or in substantial part,
are to be used to make loans or extensions of credit to, to purchase assets of, or to
make investments in any affiliate of the insurer provided the transactions are equal
to or exceed as of December thirty-first next preceding:
(8  With respect to nonlife insurers, the lesser of three percent of the insurer's
admitted assets or twenty-five percent of surplus as regards policyholders; or
(b)  With respect to life insurers, three percent of the insurer's admitted assets;

Reinsurance agreements or modifications thereto to the agreements, including:

(&)  Any reinsurance pooling agreement; and

(b)  Any agreement in which the reinsurance premium or achangein theinsurer's

liabilities, or the projected reinsurance premium or a change in the insurer's

liabilities in any of the next three years, equal or exceeds five percent of the

insurer's surplus as regards policyholders as of December thirty-first next

preceding, i ncluding these-agreementswhichmayregdire any agreement that

requiresasconsiderationthetransfer of assetsfromaninsurer toanonaffiliate,
if an agreement or understanding exists between the insurer and nonaffiliate
that any portion of theassetswill betransferred to one or more affiliates of the
insurer;

All management agreements, service contracts, tax allocation agreements, and all
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cost-sharing arrangements; and

(5) Anytransactionswhich the director determines may adversely affect theinterests of

the insurer's policyholders.

Section 19. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

Pursuant to the provisions of sections 19 to 21, inclusive, of this Act, the director may
participate in asupervisory college for any domestic insurer registered pursuant to this chapter
that is part of aninsurance holding company system with international operationsto determine
compliance by theinsurer with this chapter. Thedirector, with respect to asupervisory college,
may perform any of the following activities:

() Initiate the establishment of a supervisory college;

(2) Clarify the membership and participation of any other supervisor in the supervisory

college;

(3 Clarify the functions of the supervisory college and the role of any other regulator,

including the establishment of a group-wide supervisor;

(4) Coordinate the ongoing activities of the supervisory college, including planning

meetings, supervisory activities, and processes for information sharing; and

(5) Establish acrisis management plan.

Section 20. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

Each registered insurer subject to sections 19 to 21, inclusive, of thisAct, isliable for and
shall pay the reasonable expenses of the director's participation in a supervisory college,
including reasonable travel expenses. A supervisory college may be convened as either a

temporary or permanent forum for communication and cooperation between the regulators
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charged with the supervision of the insurer or its affiliates, and the director may establish a
regular assessment to the insurer for the payment of these expenses.

Section 21. That chapter 58-5A be amended by adding thereto aNEW SECTION to read
asfollows:

The director may participate in a supervisory college with other regulators charged with
supervision of the insurer or its affiliates, including any state, federal, and international
regulatory agency to assess the business strategy, financial position, legal and regulatory
position, risk exposure, risk management, and governance processes of individual insurers. The
director may enter into agreements pursuant to sections 16 and 17 of this Act providing for the
basis for cooperation between the director and any other regulatory agency, and the activities
of the supervisory college. Nothing in this section delegates to the supervisory college the
authority of thedirector to regulate or supervisetheinsurer or itsaffiliateswithinitsjurisdiction.

Section 22. That chapter 58-5A be amended by adding thereto aNEW SECTION to read
asfollows:

If a proposed acquisition of control requires the approval of more than one director or
commissioner, the public hearing referred to in 8§ 58-5A-10 may be held on aconsolidated basis
upon request of the person filing the statement referred to in 8 58-5A-2, 58-5A-3, or section 2
of this Act. The statement shall be filed with the NAIC within five days of making the request
for public hearing. A director or commissioner may opt out of aconsolidated hearing, and shall
provide notice to the applicant within ten days of the receipt of the statement. A hearing
conducted on a consolidated basis shall be public and shall be held within the United States
before the directors or commissioners of the states in which the insurers are domiciled. The
directors or commissioners shall hear and receive evidence. A director or commissioner may

attend the hearing, in person or by telecommunication.
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Section 23. That § 58-5A-47 be amended to read as follows:

58-5A-47. Seettons The provisions of 88 58-5A-46 to 58-5A-53, inclusive, apply to any

acquisition in which thereisachange in control of an insurer authorized to do businessin this

state except the following:

(1)

—2)—A purchase of securities solely for investment purposes as long as the securities are
not used by voting or otherwise to lessen the competition in any insurance market in
this state to the detriment of policyholders or consumers. If a purchase of securities
resultsin apresumption of control treler pursuant to subdivision 58-5A-1(2), itisnot
solely for investment purposes unless the director or commissioner of the insurer's
state of domicile accepts a disclaimer of control or affirmatively finds that control
does not exist and the disclaimer or affirmative finding is communicated by the
domiciliary director or commissioner to the director of this state;

3)(2) The acquisition of any person by another person if both persons are neither directly
nor through affiliates primarily engaged in the business of insurance, if
pre-acquisition notification is filed with the director in accordance with the
provisions of 8§ 58-5A-48 thirty days prior to the proposed effective date of the
acquisition. Pre-acquisition notification is not required for exclusion from this
subdivisionif the acquisition would otherwise be excluded from this subdivision by
any other subdivision of this section;

#)(3) The acquisition of already affiliated persons;

5)(4) An acquisition if, as an immediate result of the acquisition,



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-19- HB 1052

(@ In no market would the combined market share of the involved insurers
exceed five percent of the total market;

(b)  Therewould be no increase in any market share; or

(©) In no market would the combined market share of the involved insurers
exceed twelve percent of the total market, and the market share increase by
more than two percent of the total market.

For the purpose of thissubdivision, amarket meansdirect written insurance premium

inthis state for aline of business as contained in the annual statement required to be

filed by insurerslicensed to do businessin this stete;

6)(5) An acquisition for which a pre-acquisition notification would be required pursuant
to this section due solely to the resulting effect on the ocean marine insurance line of
business; and

A(6) An acquisition of an insurer whose domiciliary director or commissioner
affirmatively finds that the insurer isin failing condition; there is alack of feasible
alternativesto improving the condition; the public benefitsof improving theinsurer's
condition through the acquisition exceed the public benefitsthat woul d arisefrom not
| essening competition; and thefindingsare communicated by thedomiciliary director
or commissioner to the director of this state.

Section 24. That § 58-5A-48 be amended to read as follows:

58-5A-48. An acquisition covered by pursuant to the provisions of § 58-5A-47 may be

subject to an order pursuant to 8§ 58-5A-69 unless the acquiring or acquired person files a
pre-acquisition notification and the waiting period has expired. The director shall give
confidential treatment to information submitted under this section in the same manner as

provided in § 58-5A-41.
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The notification shall be asfollows:

(1)

)

The pre-acquisition notification of this chapter shall be in a form and contain
information as prescribed by the National Association of Insurance Commissioners
relating to those markets which, under subdivision 58-5A-4#5) 58-5A-47(4), cause
the acquisition not to be exempted from the provisions of this section. The director
may require additional material and information to determine whether the proposed
acquisition, if consummated, would viol ate the competitive standard of 8§ 58-5A-49
and 58-5A-50. The required information may include an opinion of an economist as
to the competitive impact of the acquisition in this state accompanied by asummary
of the education and experience of the person indicating his ability to render an
informed opinion;

The waiting period required shall begin on the date of receipt of the director of a
pre-acquisition notification and shall end on the earlier of the thirtieth day after the
date of the receipt, or termination of the waiting period by the director. Prior to the
end of the waiting period, the director on a one-time basis may require the
submission of additional needed information relevant to the proposed acquisition, in
which event the waiting period shall end on the earlier of the thirtieth day after
receipt of the additional information by the director or termination of the waiting

period by the director.

Section 25. That chapter 58-5A be amended by adding thereto aNEW SECTION to read

asfollows:

Any document, material, or other information in the possession or control of the NAIC,

shared pursuant to thischapter, isconfidential by law and privileged, isnot subject to subpoena,

and is not subject to discovery or admissible as evidence in any private civil action.
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Section 26. That chapter 58-5A be amended by adding thereto a NEW SECTION to read
asfollows:

If the director determines that any person failsto comply with the provisions of § 58-5A-3,
58-5A-4, 58-5A-8, 58-5A-9, 58-5A-45, or section 2 of this Act preventing the full
understanding of the enterprise risk to the insurer by the affiliates or by the insurance holding
company system, the violation may serve as an independent basis for disapproving dividends
or distributions. The director may place the insurer under an order of supervision pursuant to
the provisions of chapter 58-29B.

Section 27. That § 58-5A-41 be amended to read as follows:

58-5A-41. All information, documents, and copies thereof obtained by or disclosed to the
director or any other person in the course of an examination-of, investigation, or filing made

pursuant to this chapter shall be given confidential treatment-ane-shatrotbe. Theinformation,

documents, and copies are not subject to subpoena and skal may not be made public by the

director or any other person, except to insurance departments of other states, without the prior

written consent of the insurer to which it pertainstntess. However, if the director, after giving

theinsurer and its affiliates who would be affected thereby, notice and opportunity to be heard,
determines that the interests of policyholders, shareholders, or the public will be served by the
publication thereof, ir-which-eventhe the director may publish all or any part thereof in sueh

the manner ashemay-deem deemed appropriate. Confidentiality or privilegeis not waived as

to any documents, materials, or other information supplied to the director or to information

shared by the director pursuant to this chapter.




