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2012 -- H 7313

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO STATE AFFAIRS AND GOVERNMENT - ENFORCEENT OF
IMMIGRATION LAWS

Introduced ByRepresentatives Palumbo, Trillo, Nunes, Edwanad,@Ghippendale

Date IntroducedFebruary 01, 2012

Referred ToHouse Judiciary

It is enacted by the General Assembly as follows:
SECTION 1. Title 42 of the General Laws entitledTASE AFFAIRS AND
GOVERNMENT" is hereby amended by adding theretddhlewing chapter:

CHAPTER 28.10

IN SUPPORT OF OUR LAW ENFORCEMENT AND SAFE NEIGHBBRODS ACT

42-28.10-1. Short title. This chapter shall be known and may be cited aStipport of

Our Law Enforcement and Safe Neighborhoods Act.”

42-28.10-2. Legislative findings. -t is hereby found and declared by the general

assembly that:

(1) There is a compelling interest in the coopeeagnforcement of federal immigration

laws throughout all of Rhode Island.

(2) There is a compelling interest in reducingribenber of persons unlawfully present in

the state by enforcing the public policy of alltetand local government agencies.

(3) The provisions of this chapter are intendeevtok together to discourage and deter

the unlawful entry and presence of aliens and emimactivity by persons unlawfully present in

the United States.

42-28.10-3. Cooperation and assistance in _enforcemteof immigration laws:

indemnification. — (a) No official or agency of this state, city, townother political subdivision

of this state may limit or restrict the enforcemehfederal immigration laws to less than the full
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extent permitted by federal law.

(b) For any lawful contact made by a law enforcenwfficial or a law enforcement

agency of this state or a law enforcement offiolah law enforcement agency of a city, town or

other political subdivision of this state wheresm@able suspicion exists that the person is an

alien who is unlawfully present in the United S$ata reasonable attempt shall be made, when

practicable, to determine the immigration statushef person, except if the determination may

hinder or obstruct an investigation. Any person wikoarrested shall have the person’s

immigration status determined before the persorelsased. The person’s immigration status

shall be verified with the federal government parguo 8 United States code section 1373(c). A

law enforcement official or agency of this stateaotity, town or other political subdivision of

this state may not solely consider race, colonational origin in implementing the requirements

of this subsection except to the extent permitted tie United States or Rhode Island

constitution. A person is presumed not to be aenalvho is unlawfully present in the United

States, if the person provides to the law enforecgrofficer or agency any of the following:

(1) A valid Rhode Island driver license.

(2) A valid Rhode Island non-operating identificattilicense.

(3) A valid tribal enrollment card or other formtoibal identification.

(4) If the entity requires proof of legal preseirc¢he United States before issuance, any

valid United States federal, state or local govemnnissued identification.

(c) If an alien who is unlawfully present in theitd States is convicted of a violation of

state or local law, on discharge from imprisonment,on the assessment of any monetary

obligation that is imposed, the United States intatign and customs enforcement or the United

States customs and border protection shall be iratedd notified.

(d) Notwithstanding any provision of the generalpoblic laws to the contrary, a law

enforcement agency may securely transport an allenthe agency has received verification is

unlawfully present in the United States and whim ithe agency’s custody to a federal facility in

this state or to any other point of transfer irdddral custody that is outside the jurisdictionhef

law enforcement agency. A law enforcement agenel sibbtain judicial authorization before

securely transporting an alien who is unlawfullgsent in the United States to a point of transfer

that is outside of this state.

(e) Except as provided in federal law, officials amencies of this state and counties,

cities, towns and other political subdivisions litstate may not be prohibited or in any way be

restricted from sending, receiving or maintainingprmation relating to the immigration status,

lawful or unlawful, of any individual or exchanginlgat information with any other federal, state
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or local government entity for the following offidipurposes:

(1) Determining eligibility for any public benefigervice or license provided by any

federal, state, local or other political subdivisif this state.

(2) Verifying any claim of residence or domicile dfetermination of residence or

domicile is required under the laws of this state gudicial order issued pursuant to a civil or

criminal proceeding in this state.

(3) If the person is an alien, determining whettigr person is in compliance with the

federal registration laws prescribed by title Hapter 7 of the federal immigration and nationality

act.

(4) Pursuant to 8 United States code section 18@38dJnited States code section 1644.

(f) A person who is a legal resident of this sta@y bring an action in superior court to

challenge any official or agency of this state aitg, town or other political subdivision of this

state that adopts or implements a policy or practimt limits or restricts the enforcement of

federal immigration laws to less than the full exteermitted by federal law. If there is a judicial

finding that an entity has violated this sectidme tourt shall order that the entity pay a civil

penalty of not less than one thousand dollars (8),@nd not more than five thousand dollars

($5,000) for each day that the policy has remainesffect after the filing of an action pursuant

to this subsection.

(g) A court shall collect the civil penalty predmd in subsection (f) of this section and

remit the civil penalty to the state treasurerdeposit in the gang and immigration intelligence

team enforcement mission fund established by sed#s28.10-13.

(h) The court may award court costs and reasorsthieney fees to any person or any

official or agency of this state or a city, town ather political subdivision of this state that

prevails by adjudication on the merits in a progegtrought pursuant to this section.

(i) Except in relation to matters in which the offi is adjudged to have acted in bad

faith, a law enforcement officer is indemnified the law enforcement officer's agency against

reasonable costs and expenses, including attoemsy incurred by the officer in connection with

any action, suit or proceeding brought pursuanthi® section in which the officer may be a

defendant by reason of the officer being or hatiegn a member of the law enforcement agency.

() This section shall be implemented in a manrmgrsistent with federal laws regulating

immigration, protecting the civil rights of all mams and respecting the privileges and

immunities of United States citizens.

42-28.10-4. Willful failure to complete or carry alen regqistration document;

Assessment; Exception; Authenticated records; Cladikation. — (a) In addition to any
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violation of federal law, a person is quilty of iful failure to complete or carry an alien

registration document if the person is in violatioh8 United States code section 1304(e) or

1306(a).

(b) In the enforcement of this section, an ali@dnisigration status may be determined

by:

(1) A law enforcement officer who is authorized the federal government to verify or

ascertain an alien’s immigration status.

(2) The United States immigration and customs eefment or the United States customs

and border protection pursuant to 8 United Stabele section 1373(c).

(c) A person who is sentenced pursuant to thissed not eligible for suspension of

sentence, probation, pardon, commutation of seatancrelease from confinement on any basis

except as authorized by this chapter until theesera imposed by the court has been served or

the person is eligible for release.

(d) In addition to any other penalty prescribeddoy, the court shall order the person to

pay all costs and an additional assessment irotleeving amounts:

(1) At least five hundred dollars ($500) for affivolation.

(2) Twice the amount specified in subdivision (%)tluis subsection if the person was

previously subject to an assessment pursuantgctiusection.

(e) A court shall collect the assessments prestiitesubsection (d) of this section and

remit the assessments to the department of publietys which shall establish a special

subaccount for the monies in the account estalli$hiethe gang and immigration intelligence

team enforcement mission appropriation. Moniehea dpecial account are subject to legislative

appropriation for distribution for gang and immitgoa enforcement and for imprisonment

reimbursement costs relating to illegal immigration

(f) This section does not apply to a person whonta@s authorization from the federal

government to remain in the United States.

(g) Any record that relates to the immigration wsadf a person is admissible in any court

without further foundation or testimony from a @diin of records if the record is certified as

authentic by the government agency that is resptn®r maintaining the record.

(h) A violation of this section is a misdemeanowcapt that a violation of this section is:

(1) A felony if the person violates this section ihin possession of any of the

following:

(a) A controlled substance defined in section 21-28 seq.

(b) Precursor chemicals that are used in the maturfag of methamphetamine.
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(c) A deadly weapon or a dangerous instrumenteéiset] in section 11-5-1 et seq.

(d) Property that is used for the purpose of commmaitan act of terrorism.

(2) A felony if the person either:

(i) Is convicted of a second or subsequent viotatibthis section.

(i) Within sixty (60) months before the violatiohas been removed from the United

States pursuant to 8 United States code sectioBal@?has accepted a voluntary removal from

the United States pursuant to 8 United States sediéon 1229c.

42-28.10-5. Smuggling; Classification; Definitions- (a) It is unlawful for a person to

intentionally engage in the smuggling of human gsifor profit or commercial purpose.

(b) A violation of this section is a felony:

(1) If the human being who is smuggled is undehteign (18) years of age and is not

accompanied by a family member over eighteen (&8)ys/of age or the offense involved the use

of a deadly weapon or dangerous instrument.

(2) If the offense involves the use or threatensd of deadly physical force and the

person is not eligible for suspension of sentepoagbation, pardon or release from confinement

on any other basis until the sentence imposed &éythrt is served, the person is eligible for

release or the sentence is commuted.

(c) Notwithstanding any other law, in the enforcaingf this section, a peace officer may

lawfully stop any person who is operating a motehiele if the officer has reasonable suspicion

to believe the person is in violation of any civdffic law.

(d) For the purposes of this section:

(1) “Family member” means the person’s parent, dpanent, sibling or any other person

who is related to the person by consanguinity finiaf to the second deqgree.

(2) “Procurement of transportation” means any pgodition in or facilitation of

transportation and includes:

(i) Providing services that facilitate transporatiincluding travel arrangement services

Or money transmission services.

(i) Providing property that facilitates transpdiba, including a weapon, a vehicle or

other means of transportation or false identifmatior selling, leasing, renting or otherwise

making available a drop house as defined in thipter.

(3) _“Smuggling of human beings” means the trangtmm, procurement of

transportation or use of property or real propbstya person or an entity that knows or has reason

to know that the person or persons transported bettransported are not United States citizens,

permanent resident aliens or persons otherwiseaulbwih this state or have attempted to enter,
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entered or remained in the United States in viofadf law.

42-28.10-6. Unlawful stopping to hire and pick up assengers for work; Unlawful

application, solicitation or employment; Classificdion; Definitions. — (a) It is unlawful for an

occupant of a motor vehicle that is stopped omreegtroadway or highway to attempt to hire or

hire and pick up passengers for work at a diffelecdtion if the motor vehicle blocks or impedes

the normal movement of traffic.

(b) It is unlawful for a person to enter a motohite that is stopped on a street, roadway

or highway in order to be hired by an occupanhefrotor vehicle and to be transported to work

at a different location if the motor vehicle bloaksimpedes the normal movement of traffic.

(c) It is unlawful for a person who is unlawfullygsent in the United States and who is

an _unauthorized alien to knowingly apply for wosglicit work in a public place or perform

work as an employee or independent contractorisnstite.

(d) A violation of this section is a misdemeanor.

(e) For the purposes of this section:

(1) “Solicit” means verbal or nonverbal communioatby a gesture or a nod that would

indicate to a reasonable person that a persorlisgiio be employed.

(2) “Unauthorized alien” means an alien who doed¢ have the legal right or

authorization under federal law to work in the lédiiStates as described in 8 United States code

section 1324a(h)(3).

42-28.10-7. Unlawful transporting, moving, conceatig, harboring or shielding of

unlawful aliens; Vehicle impoundment; Exception; Chassification. —(a) It is unlawful for a

person to:

(1) Transport or move or attempt to transport ovenan alien in this state, in furtherance

of the illegal presence of the alien in the Unitates, by any means of transportation if the

person knows or recklessly disregards the factttieflien has come to, has entered or remains

in the United States in violation of law.

(2) Conceal, harbor or shield or attempt to conchatbor or shield an alien from

detection in any place in this state, including doilding or any means of transportation, if the

person knows or recklessly disregards the factttietlien has come to, has entered or remains

in the United States in violation of law.

(3) Encourage or induce an alien to come to odeesi this state if the person knows or

recklessly disregards the fact that such cominertering or residing in this state is, or willibe

violation of law.

(b) A means of transportation that is used in thmmission of a violation of this section
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is subject to mandatory vehicle immobilization mpoundment.

(c) This section does not apply to a child protectservices worker acting in the

worker’s official capacity or a person who is agtim the capacity of a first responder, an

ambulance attendant or an emergency medical teahnmd who is transporting or moving an

alien in this state.

(d) A person who violates this section is quiltyaomisdemeanor and is subject to a fine

of at least one thousand dollars ($1,000) excextdhviolation of this section that involves ten

(10) or more illegal aliens is a felony and thesperis subject to a fine of at least one thousand

dollars ($1,000) for each alien who is involved.

42-28.10-8. Arrest by officer without warrant. —(a) A peace officer without a warrant,

may arrest a person if the officer has probableseao believe:

(1) A felony has been committed and probable céugelieve the person to be arrested

has committed the felony.

(2) A misdemeanor has been committed in the offcgresence and probable cause to

believe the person to be arrested has committedffbese.

(3) The person to be arrested has been involvedl timffic accident and violated the

provisions of section 31-26-1 et seq., and thah srglation occurred prior to or immediately

following such traffic accident.

(4) A misdemeanor or a petty offense has been ctieanind probable cause to believe

the person to be arrested under this paragrapigiisie for release as provided in this chapter.

(5) The person to be arrested has committed aniicpofifense that makes the person

removable from the United States.

(b) A peace officer may stop and detain a persda Bsasonably necessary to investigate

an actual or suspected violation of any traffic leemmitted in the officer’s presence and may

serve a copy of the traffic complaint for any aldccivil or criminal traffic violation. A peace

officer who serves a copy of the traffic complastiall do so within a reasonable time of the

alleged criminal or civil traffic violation.

42-28.10-9. Knowingly employing unauthorized aliens Prohibition; False and

frivolous complaints; Violation; Classification; License suspension and revocation;

Affirmative defense. —(a) An employer shall not knowingly employ an unauthed alien. If, in

the case when an employer uses a contract, subcbmir other independent contractor

agreement to obtain the labor of an alien in thages the employer knowingly contracts with an

unauthorized alien or with a person who employsamtracts with an unauthorized alien to

perform the labor, the employer violates this secti
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(b) The attorney general shall prescribe a complmm for a person to allege a

violation of subsection (a) of this section. Theanpdainant shall not be required to list the

complainant’s social security number on the conmplddorm or to have the complaint form

notarized. On receipt of a complaint on a presdribemplaint form that an employer allegedly

knowingly employs an unauthorized alien, the a#grmgeneral shall investigate whether the

employer has violated subsection (a) of this sectib a complaint is received but is not

submitted on a prescribed complaint form, the a#grgeneral may investigate whether the

employer has violated subsection (a) of this sactichis subsection shall not be construed to

prohibit the filing of anonymous complaints that arot submitted on a prescribed complaint

form. The attorney general shall not investigataglaints that are based solely on race, color or

national origin. Any other local law enforcementngy may assist in investigating a complaint.

When investigating a complaint, the attorney gdnshnall verify the work authorization of the

alleged unauthorized alien with the federal govemninpursuant to 8 United States code section

1373(c). A state or local official shall not attentp independently make a final determination on

whether an alien is authorized to work in the Uniates. An alien’s immigration status or work

authorization status shall be verified with thedied government pursuant to 8 Unites States code

section 1373(c). A person who knowingly files asé&land/or frivolous complaint under this

subsection is guilty of a class 3 misdemeanor.

(c) If, after an investigation, the attorney gehaetatermines that the complaint is not

false and frivolous:

(1) The attorney general shall notify the Unitecht& immigration and customs

enforcement of the unauthorized alien.

(2) The attorney general shall notify the local lamforcement agency of the

unauthorized alien.

(d) An action for a violation of subsection (a)tbfs section shall be brought against the

employer in the county where the unauthorized abBemployee is or was employed by the

employer. The attorney general shall not bringaima against any employer for any violation of

subsection (a) of this section that occurs befameudry 1, 2013. A second violation of this

section shall be based only on an unauthorized aligo is or was employed by the employer

after an action has been brought for a violatioautifsection 42-28.10-10(a).

(e) For any action in superior court under thigisac the court shall expedite the action,

including assigning the hearing at the earliestfcable date.

(f) On a finding of a violation of subsection (d)tbis section:

(1) For a first violation, as described in subdmis(3) of this subsection, the court:
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(i) Shall order the employer to terminate the emient of all unauthorized aliens.

(ii) Shall order the employer to be subject to ®¢h(3) year probationary period for the

business location where the unauthorized alienop@dd work. During the probationary period

the employer shall file quarterly reports with thigorney general of each new employee who is

hired by the employer at the business location e/te® unauthorized alien performed work.

(iii) Shall order the employer to file a signed swaffidavit with the attorney general

within three (3) business days after the ordesssied. The affidavit shall state that the employer

has terminated the employment of all unauthorideth& in this state and that the employer will

not intentionally or knowingly employ an unauthadzalien in this state. The court shall order

the appropriate agencies to suspend all licensg¢sith held by the employer if the employer fails

to file a signed sworn affidavit with the attornggneral within three (3) business days after the

order is issued. All licenses that are suspendetkruthis subdivision shall remain suspended

until the employer files a signed sworn affidavitwthe attorney general. Notwithstanding any

other law, filing of the affidavit the suspendedelises shall be reinstated immediately by the

appropriate agencies. For the purposes of this igshmh, the licenses that are subject to

suspension under this subdivision are all licerikas are held by the employer specific to the

business location where the unauthorized aliemopedd work. If the employer does not hold a

license specific to the business location where uhauthorized alien performed work, but a

license is necessary to operate the employer'sibssiin general, the licenses that are subject to

suspension under this subdivision are all licenisasare held by the employer at the employer’s

primary place of business. On receipt of the ceustder and notwithstanding any other law, the

appropriate agencies shall suspend the licensesdieg to the court’s order. The court shall

send a copy of the court’s order to the attornenec@ and the attorney general shall maintain the

copy pursuant to subsection (q) of this section.

(iv) May order the appropriate agencies to susgghlicenses described in subdivision

(iii) of this paragraph that are held by the emplofor not to exceed ten (10) business days. The

court shall base its decision to suspend understhiislivision on any evidence or information

submitted to it during the action for a violatiohtbis subsection and shall consider the following

factors, if relevant:

(A) The number of unauthorized aliens employedhayemployer.

(B) Any prior misconduct by the employer.

(C) The degree of harm resulting from the violation

(D) Whether the employer made good faith effortsctomply with any applicable

requirements.
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(E) The duration of the violation.

(F) The role of the directors, officers or prindgaf the employer in the violation.

(H) Any other factors the court deems appropriate.

(2) For a second violation, as described in subiiai (3) of this subsection, the court

shall order the appropriate agencies to permanentlpke all licenses that are held by the

employer specific to the business location wheseeuhauthorized alien performed work. If the

employer does not hold a license specific to theifmss location where the unauthorized alien

performed work, but a license is necessary to dpdt@e employer’'s business in general, the

court shall order the appropriate agencies to peemidy revoke all licenses that are held by the

employer at the employer's primary place of busine®n receipt of the order and

notwithstanding any other law, the appropriate agenshall immediately revoke the licenses.

(3) The violation shall be considered:

(i) A first violation by an employer at a busindesation if the violation did not occur

during a probationary period ordered by the countlan subsection 42-28.10-10(f) for that

employer’s business location.

(i) A second violation by an employer at a bussézcation if the violation occurred

during a probationary period ordered by the countlan subsection 42-28.10-10(f) for that

employer’s business location.

(g) The attorney general shall maintain copiesafrcorders that are received pursuant

to subsection (f) of this section and shall mamtai database of the employers and business

locations that have a first violation of subsect{ah of this section and make the court orders

available on the attorney general’'s website.

(h) On determining whether an employee is an umaiztd alien, the court shall

consider only the federal government’s determimaparsuant to 8 United States code section

1373(c). The federal government's determinationate® a rebuttable presumption of the

employee’s lawful status. The court may take judianotice of the federal government's

determination and may request the federal goverhr@mprovide automated or testimonial

verification pursuant to 8 United States code secti373(c).

(i) For the purposes of this section, proof of fygéng the employment authorization of an

employee through the E-verify program creates attable presumption that an employer did not

knowingly employ an unauthorized alien.

(1) For the purposes of this section, an emplohat establishes that it has complied in

good faith with the requirements of 8 United Statesle section 1324a(b) establishes an

affirmative defense that the employer did not kmayly employ an unauthorized alien. An
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employer is considered to have complied with trrirements of 8 United States code section

1324a(b), notwithstanding an isolated, sporadi@a@rdental technical or procedural failure to

meet the requirements, if there is a good faitbnapt to comply with the requirements.

(k) To claim entrapment, the employer must admith®y employer’s testimony or other

evidence the substantial elements of the violatin. employer who asserts an entrapment

defense has the burden of proving the followin@lpreponderance of the evidence:

(1) The idea of committing the violation startedhwiaw enforcement officers or their

agents rather than with the employer.

(2) The law enforcement officers or their agentgedr and induced the employer to

commit the violation.

(3) The employer was not predisposed to commit vimation before the law

enforcement officers or their agents urged anddadihe employer to commit the violation.

() An employer does not establish entrapmentefeimployer was predisposed to violate

subsection (a) of this section and the law enfomrgrofficers or their agents merely provided the

employer with an opportunity to commit the violatidt is not entrapment for law enforcement

officers or their agents merely to use a ruse ocdoceal their identity. The conduct of law

enforcement officers and their agents may be censidin determining if an employer has

proven entrapment.

42-28.10-10. Intentionally employing unauthorized lg&ens; Prohibition; False and

frivolous complaints; Violation; Classification; License suspension and revocation;

Affirmative defense. —(a) An employer shall not intentionally employ amauthorized alien. If,

in the case when an employer uses a contract, strthcb or other independent contractor

agreement to obtain the labor of an alien in ttages the employer intentionally contracts with an

unauthorized alien with a person who employs otragis with an unauthorized alien to perform

the labor, the employer violates this subsection.

(b) The attorney general shall prescribe a compleomm for a person to allege a

violation of subsection (a) of this section. Thenpdainant shall not be required to list the

complainant’s social security number on the conmplddorm or to have the complaint form

notarized. On receipt of a complaint on a presdribemplaint form that an employer allegedly

intentionally employs an unauthorized alien, thieraey general shall investigate whether the

employer has violated subsection (a) of this sectib a complaint is received but is not

submitted on a prescribed complaint form, the a#grgeneral may investigate whether the

employer has violated subsection (a) of this sactichis subsection shall not be construed to

prohibit the filing of anonymous complaints that arot submitted on a prescribed complaint
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form. The attorney general shall not investigataglaints that are based solely on race, color or

national origin. Any other local law enforcementragy may assist in investigating a complaint.

When investigating a complaint, the attorney gdnshall verify the work authorization of the

alleged unauthorized alien with the federal goveminpursuant to 8 United States code section

1373(c). A state or local official shall not attentp independently make a final determination on

whether an alien is authorized to work in the WhiBtates. An alien’s immigration status or work

authorization status shall be verified with thedied government pursuant to 8 United States code

section 1373(c). A person who knowingly files as@land/or frivolous complaint under this

subsection is guilty of a misdemeanor.

(c) If, after an investigation, the attorney gehatatermines that the complaint is not

false and/or frivolous:

(1) The attorney general shall notify the Unitecht& immigration and customs

enforcement of the unauthorized alien.

(2) The attorney general shall notify the local lssmforcement agency of the

unauthorized alien.

(d) An action for a violation of subsection (a)tbfs section shall be brought against the

employer by the attorney general in the county whibe unauthorized alien employee is or was

employed by the employer. The attorney general stwalbring an action against any employer

for any violation of subsection (a) of this sectibiat occurs before January 1, 2013. A second

violation of this section shall be based only oruaauthorized alien who is or was employed by

the employer after an action has been brought foolation of subsection (a) of this section or

subsection 42-28.10-9(a).

(e) For any action in superior court under thigisaec the court shall expedite the action,

including assigning the hearing at the earliestfcable date.

(f) On a finding of a violation of subsection (d)tbis section:

(1) For a first violation, as described in subdmmis(3) of this subsection, the court shall;

(i) Order the employer to terminate the employnwdrdll unauthorized aliens.

(i) Order the employer to be subject to a five {&ar probationary period for the

business location where the unauthorized alienopedd work. During the probationary period

the employer shall file quarterly reports with thigorney general of each new employee who is

hired by the employer at the business location e/klee unauthorized alien performed work.

(iii) Order the appropriate agencies to suspenticahses described in subsection (d) of

this paragraph that are held by the employer fmiramum of ten (10) days. The court shall base

its decision on the length of the suspension utlisrsubsection on any evidence or information
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submitted to it during the action for a violatiohtbis subsection and shall consider the following

factors, if relevant:

(A) The number of unauthorized aliens employedhayeamployer.

(B) Any prior misconduct by the employer.

(C) The degree of harm resulting from the violation

(D) Whether the employer made good faith effortsctomply with any applicable

requirements.

(E) The duration of the violation.

(F) The role of the directors, officers or prindgaf the employer in the violation.

(G) Any other factors the court deems appropriate.

(iv) Order the employer to file a signed sworn @dfiit with the attorney general. The

affidavit shall state that the employer has tert@iddhe employment of all unauthorized aliens in

this state and that the employer will not intendilbynor knowingly employ an unauthorized alien

in this state. The court shall order the approeradencies to suspend all licenses subject to this

subsection that are held by the employer if thelepap fails to file a signed sworn affidavit with

the attorney general within three (3) business ddigs the order is issued. All licenses that are

suspended under this subdivision for failing tee fih signed sworn affidavit shall remain

suspended until the employer files a signed swdfidaait with the attorney general. For the

purposes of this subsection, the licenses thatsurgct to suspension under this subdivision are

all licenses that are held by the employer spetifihe business location where the unauthorized

alien performed work. If the employer does not halficense specific to the business location

where the unauthorized alien performed work, buflicense is necessary to operate the

employer’s business in general, the licenses tleasabject to suspension under this subdivision

are all licenses that are held by the employehataemployer’'s primary place of business. On

receipt of the court's order and notwithstanding ather law, the appropriate agencies shall

suspend the licenses according to the court’'s oeE court shall send a copy of the court’s

order to the attorney general and the attorney rgérghall maintain the copy pursuant to

subsection (qg) of this section.

(2) For a second violation, as described in submedB) of this subsection, the court

shall order the appropriate agencies to permangpilgke all licenses that are held by the

employer specific to the business location wheseeuhauthorized alien performed work. If the

employer does not hold a license specific to theifmss location where the unauthorized alien

performed work, but a license is necessary to dpdt@e employer's business in general, the

court shall order the appropriate agencies to peemidy revoke all licenses that are held by the
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employer at the employer's primary place of busne®n receipt of the order and

notwithstanding any other law, the appropriate agenshall immediately revoke the licenses.

(3) The violation shall be considered:

(i) A first violation by an employer at a busindesation if the violation did not occur

during a probationary period ordered by the courtlan subsection 42-28.10-9(f) for that

employer’s business location.

(i) A second violation by an employer at a busséscation if the violation occurred

during a probationary period ordered by the courtlan subsection 42-28.10-9(f) for that

employer’s business location.

(g) The attorney general shall maintain copiesafrcorders that are received pursuant

to subsection (f) of this section and shall mamtidatabase of the employers and businesses

locations that have a first violation of subsect{ah of this section and make the court orders

available on the attorney general’s website.

(h) On determining whether an employee is an urmgizbd alien, the court shall

consider only the federal government’s determimaparsuant to 8 United States code section

1373(c). The federal government's determinationate® a rebuttable presumption of the

employee’s lawful status. The court may take judianotice of the federal government’s

determination and may request the federal goverhn®rmprovide automated or testimonial

verification pursuant to 8 United States code secti373(c),

(i) For the purposes of this section, proof of fygéng the employment authorization of an

employee through the E-verify program creates attable presumption that an employer did not

intentionally employ an unauthorized alien.

(1) For the purposes of this section, an emploiat establishes that it has complied in

good faith with the requirements of 8 United Statesle section 1324a(b) establishes an

affirmative defense that the employer did not ift@mally employ an unauthorized alien. An

employer is considered to have complied with triirements of 8 United States code section

1324a(b), notwithstanding an isolated, sporadi@a@rdental technical or procedural failure to

meet requirements, if there is a good faith atteimgbmply with the requirements.

(k) It is an affirmative defense to a violation sidibsection (a) of this section that the

employer was entrapped. To claim entrapment, thplamr must admit by the employer’'s

testimony or other evidence the substantial elesngihthe violation. An employer who asserts an

entrapment defense has the burden of proving tlenviag by a preponderance of the evidence:

(1) The idea of committing the violation startedhwiaw enforcement officers or their

agents rather than with the employer.
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(2) The law enforcement officers or their agentgedr and induced the employer to

commit the violation.

(3) The employer was not predisposed to commit vimation before the law

enforcement officers or their agents urged andaaduhe employer to commit the violation.

() An employer does not establish entrapmentefémployer was predisposed to violate

subsection (a) of this section and the law enforsgrofficers or their agents merely provided the

employer with an opportunity to commit the violatidt is not entrapment for law enforcement

officers or their agents merely to use a ruse ocdoceal their identity. The conduct of law

enforcement officers and their agents may be censilin determining if an employer has

proven entrapment.

42-28.10-11. Verification of employer eligibility; E-verify program; Economic

development incentives; List of reqgistered employer —(a) After December 31, 2013, every

employer, after hiring an employee, shall verife tamployment eligibility of the employee

through the E-verify program and shall keep a madrthe verification for the duration of the

employee’s employment or at least three (3) yedngshever is longer.

(b) In addition to any other requirement for an fyer to receive an economic

development incentive from a government entity,ghmloyer shall register with and participate

in the E-verify program. Before receiving the ecmim development incentive, the employer

shall provide proof to the government entity thhée temployer is reqistered with and is

participating in the E-verify program. If the gomarent entity determines that the employer is

not complying with this subsection, the governmemiity shall notify the employer by certified

mail of the government entity’s determination ofnnompliance and the employer’s right to

appeal the determination. On a final determinatibnoncompliance, the employer shall repay all

monies received as an economic development in@mbithe government entity within thirty

(30) days of the final determination. For the pwgmof this subsection:

(1) “Economic_development incentive” means any grdman or performance-based

incentive from any government entity that is awdradter September 30, 2013. Economic

development incentive does not include any taxiprow under title 44.

(2) “Government entity” means this state and anhtipal subdivision of this state that

receives and uses tax revenues.

(c) Every three (3) months the attorney generall skguest from the United States

department of homeland security a list of employem this state that are registered with the E-

verify program. On receipt of the list of employetbe attorney general shall make the list

available on the attorney general’'s website.
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42-28.10-12. Removal and immobilization or impoundent of vehicle. {a) A peace

officer shall cause the removal and either immaatlon of impoundment of a vehicle if the

peace officer determines that a person is drivisegviehicle while any of the following applies:

(1) The person’s driving privilege is suspendedesoked for any reason.

(2) The person has not ever been issued a valerdicense or permit by this state and

the person does not produce evidence of ever havivalid driver license or permit issued by

another jurisdiction. This paragraph does not apwolythe operation of an implement of

husbandry.

(3) The person is subject to an ignition interlasvice requirement and the person is

operating a vehicle without a functioning certifieghition interlock device. This paragraph does

not apply to a person operating an employer's \ehic the operation of a vehicle due to a

substantial emergency.

(4) In furtherance of the illegal presence of damaln the United States and in violation

of a criminal offense. The person is transportingnoving or attempting to transport or move an

alien in this state in a vehicle if the person ksaw recklessly disregards the fact that the alien

has come to, has entered or remains in the UnisdsSin violation of law.

(5) The person is concealing, harboring or shigldin attempting to conceal, harbor or

shield from detection an alien in this state in ehigle if the person knows or recklessly

disregards the fact that the alien has come teyetitor remains in the United States in violation

of law.

(b) A peace officer shall cause the removal andoimmgiment of a vehicle if the peace

officer determines that a person is driving theicehand if all of the following apply:

(1) The person's driving privilege is canceledpsimsled or revoked for any reason or the

person has never been issued a driver license raritpy this state and the person does not

produce evidence of ever having a driver licensgeomit issued by another jurisdiction.

(2) The person is not in compliance with the finahesponsibility as contained herein.

(3) The person is driving a vehicle that is invalvi@ an accident that results in either

property damage or injury to, or death of anotlezson.

(c) Except as provided in subsection (d) of thitiea, while a peace officer has control

of the vehicle the peace officer shall cause thmoral and either immobilization or

impoundment of the vehicle if the peace officer pasbable cause to arrest the driver of the

vehicle for a violation of state reqistration laws.

(d) A peace officer shall not cause the removal aiter the immobilization or

impoundment of a vehicle pursuant to subsectioof(this section if all of the following apply:
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(1) The peace officer determines that the vehgluirently registered and that the driver

of the vehicle is in compliance with the finandi@sponsibility requirements as contained herein.

(2) The spouse of the driver is with the drivetha time of the arrest.

(3) The peace officer has reasonable grounds teveethat the spouse of the driver:

(i) Has a valid driver license.

(i) Is not impaired by intoxicating liquor, any wly, a vapor releasing substance

containing a toxic substance or any combinatiolmobr, drugs or vapor releasing substances.

(i) Does not have any spirituous liquor in theospe's body if the spouse is under

twenty-one years of age.

(4) The spouse notifies the peace officer thatsihwuse will drive the vehicle from the

place of arrest to the driver's home or other ptdcafety.

(e) Failure to comply with subsection (d) shall smhe vehicle to be immobilized or

impounded for thirty (30) days. An insurance compdoes not have a duty to pay any benefits

for charges or fees for immobilization or impoundrine

(f) The owner of a vehicle that is removed andegiimmobilized or impounded pursuant

to subsection (a), (b) or (c) of this section, $peuse of the owner and each person identified on

the department's record with an interest in thaclelshall be provided with an opportunity for

an immobilization or post-storage hearing pursuauis chapter.

42-28.10-13.Gang and immigration intelligence team enforcementission fund. -

The gang and immigration intelligence team enforeihmission fund is established consisting

of monies deposited pursuant to this chapter andigscappropriated by the general assembly.

The department shall administer the fund. Moniesha fund are subject to general assembly

appropriation and shall be used for gang and instiigm enforcement and for imprisonment

reimbursement costs relating to illegal immigration

42-28.10-14 Severability, implementation and construction. -{a) If any provision of

this chapter, or its application to any person imuenstance is held invalid, the invalidity does

not affect other provisions or applications of thepter that can be given effect without the valid

provision or application, and to this end the psais of this act are severable.

(b) The terms of this chapter regarding immigratgmall be construed to have the

meanings given to them under federal immigration la

(c) This chapter shall be implemented in a manpasistent with federal laws regulating

immigration, protecting the civil rights of all mens and respecting the privileges and

immunities of United States citizens.
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SECTION 2. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO STATE AFFAIRS AND GOVERNMENT - ENFORCEENT OF
IMMIGRATION LAWS

*%k*k

This act would create the "In Support of our Lawidecement and Safe Neighborhood
Act" which would authorize and empower state amdlldtaw enforcement to work together with
federal authorities to discourage and deter theawfnl entry and presence of aliens and
economic activity by persons unlawfully in the WnitStates.

This act would take effect upon passage.
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