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2012 -- H 7199

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO TAXATION - SALES AND USE TAXES

Introduced ByRepresentatives MacBeth, McLaughlin, Guthrie, €oshd Phillips

Date Introduced]anuary 19, 2012

Referred ToHouse Finance

It is enacted by the General Assembly as follows:

SECTION 1. Sections 44-18-7, 44-18-8, 44-18-1218415, 44-18-20, 44-18-21, 44-18-
22, 44-18-23, and 44-18-25 of the General Lawsliapgfer 44-18 entitled "Sales and Use Taxes -
Liability and Computation" are hereby amended talras follows:

44-18-7. Sales defined. -- "Sales" means and includes:

(1) Any transfer of title or possession, excharggeter, lease, or rental, conditional or
otherwise, in any manner or by any means of taagbrsonal property for a consideration.

"Transfer of possession”, "lease", or "rental" umlds transactions found by the tax
administrator to be in lieu of a transfer of titexchange, or barter.

(2) The producing, fabricating, processing, prigfior imprinting of tangible personal
property for a consideration for consumers whoiirreither directly or indirectly the materials
used in the producing, fabricating, processingjtpig, or imprinting.

(3) The furnishing and distributing of tangible g@nal property for a consideration by
social, athletic, and similar clubs and fraternglamizations to their members or others.

(4) The furnishing, preparing, or serving for calesation of food, meals, or drinks,
including any cover, minimum, entertainment, orestbharge in connection therewith.

(5) A transaction whereby the possession of taagielrsonal property is transferred, but
the seller retains the title as security for thempant of the price.

(6) Any withdrawal, except a withdrawal pursuanattransaction in foreign or interstate

commerce, of tangible personal property from tlee@lwhere it is located for delivery to a point
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in this state for the purpose of the transfertbd tir possession, exchange, barter, lease, alyent
conditional or otherwise, in any manner or by angans whatsoever, of the property for a
consideration.

(7) A transfer for a consideration of the titlepmssession of tangible personal property,
which has been produced, fabricated, or printethéo special order of the customer, or any
publication.

(8) The furnishing and distributing of electricitpatural gas, artificial gas, steam,
refrigeration, and water.

(9) (i) The furnishing for consideration of intrast, interstate and international
telecommunications service sourced in this statecoordance with subsections 44-18.1(15) and
(16) and all ancillary services, any maintenangegices of telecommunication equipment other
than as provided for in subdivision 44-18-12(b)(#pr the purposes of chapters 18 and 19 of his
title only, telecommunication service does notude service rendered using a prepaid telephone
calling arrangement.

(i) Notwithstanding the provisions of paragraph ¢f this subdivision, in accordance
with the Mobile Telecommunications Sourcing ActU4.C. sections 116 -- 126), subject to the
specific exemptions described in 4 U.S.C. sectid8(d), and the exemptions provided in
sections 44-18-8 and 44-18-12, mobile telecommuioica services that are deemed to be
provided by the customer's home service providersabject to tax under this chapter if the
customer's place of primary use is in this statgamdless of where the mobile
telecommunications services originate, terminatgass through. Mobile telecommunications
services provided to a customer, the charges fachwére billed by or for the customer's home
service provider, shall be deemed to be providetheyustomer's home service provider.

(10) The furnishing of service for transmissiomuéssages by telegraph, cable, or radio
and the furnishing of community antenna televisguhscription television, and cable television
services.

(11) The rental of living quarters in any hotelpmang house, or tourist camp.

(12) The transfer for consideration of prepaid gbtmne calling arrangements and the
recharge of prepaid telephone calling arrangemsatsced to this state in accordance with

sections 44-18.1-11 and 44-18.1-15. "Prepaid telepltalling arrangement” means and includes

prepaid calling service and prepaid wireless ogltiarvice.
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44 (13) The sale, storage, use or other consumption of-ttheecounter drugs as

defined in paragraph 44-18-7.1(h)(ii).

{5) (14) The sale, storage, use or other consumption afrjiten computer software
delivered electronically or by load and leave a@éd in paragraph 44-18-7.1(v).

{46) (15) The sale, storage, use or other consumption ofgakdiarijuana as defined in
section 21-28.6-3.

44-18-8. Retail sale or sale at retail defined. -- A "retail sale" or "sale at retail" means

any sale, lease or rentals of tangible personglgsty, or prewritten computer software delivered

electronically or by load and leaw

servicesfor any purpose other than resale, sublease aesulm the regular course of business.
The sale of tangible personal property to be usegdirposes of rental in the regular course of
business is considered to be a sale for resaleglrd to telecommunications service as defined
in section 44-18-7(9), retail sale does not incltlte purchase of telecommunications service by
a telecommunications provider from another telecomogation provider for resale to the
ultimate consumer; provided, that the purchasemitghto the seller a certificate attesting to the
applicability of this exclusion, upon receipt of sl the seller is relieved of any tax liability for
the sale.

44-18-12. "Sale price' defined. -- (a) "Sales price" applies to the measure subject t

sales tax and means the total amount of considaraincluding cash, credit, property, and
services, for which personal property or services sold, leased, or rented, valued in money,
whether received in money or otherwise, without deguction for the following:

() The seller's cost of the property sold;

(i) The cost of materials used, labor or servigsstc interest, losses, all costs of
transportation to the seller, all taxes imposetherseller, and any other expense of the seller;

(iii) Charges by the seller for any services nemgs$o complete the sale, other than
delivery and installation charges;

(iv) Delivery charges, as defined in section 447184); or

(v) Credit for any trade-in, as determined by slave ;

sepvices—or

(b) "Sales price" shall not include:
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() Discounts, including cash, term, or coupong @ not reimbursed by a third party

that are allowed by a seller and taken by a pusthars a sale;

(i) The amount charged for labor or servicegceptforpackagmurs—and-scenicand
sightseeing-transpertation-serviceandered in installing or applying the propertydsehen the

charge is separately stated by the retailer tgtinehaser; provided that in transactions subject to
the provisions of this chapter the retailer shefiagately state such charge when requested by the
purchaser and, further, the failure to separatédyessuch charge when requested may be
restrained in the same manner as other unlawfsl @cpractices prescribed in chapter 13.1 of
title 6.

(iii) Interest, financing, and carrying chargesnfraredit extended on the sale of personal
property or services, if the amount is separatédyed on the invoice, bill of sale or similar
document given to the purchaser; and

(iv) Any taxes legally imposed directly on the comer that are separately stated on the
invoice, bill of sale or similar document giventhe purchaser.

(v) Manufacturer rebates allowed on the sale ofome¢hicles.

(c) "Sales price" shall include consideration reediby the seller from third parties if:

(i) The seller actually receives consideration frayparty other than the purchaser and the
consideration is directly related to a price rethucbr discount on the sale;

(i) The seller has an obligation to pass the prie@uction or discount through to the
purchaser;

(iif) The amount of the consideration attributatiethe sale is fixed and determinable by
the seller at the time of the sale of the itemhiogurchaser; and

(iv) One of the following criteria is met:

(A) The purchaser presents a coupon, certificatettoer documentation to the seller to
claim a price reduction or discount where the coypertificate or documentation is authorized,
distributed or granted by a third party with thedarstanding that the third party will reimburse
any seller to whom the coupon, certificate or doentation is presented;

(B) The purchaser identifies himself or herselthe seller as a member of a group or
organization entitled to a price reduction or distuo(a "preferred customer” card that is available
to any patron does not constitute membership ih augroup), or

(C) The price reduction or discount is identified a third party price reduction or
discount on the invoice received by the purchaserom a coupon, certificate or other
documentation presented by the purchaser.

44-18-15. " Retailer" defined. -- (a) "Retailer” includes:
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(1) Every person engaged in the business of makalgs at retailand prewritten

computer software delivered electronically or bgdaand leavesrnd/orpackage-tour-and-seenic
and-sightseeing-transpertation-servidasjuding sales at auction of tangible personalpprty

owned by the person or others.

(2) Every person making sales of tangible perspraperty and/orprewritten computer

software delivered electronically or by load andvie, andler—package—tour—and-secenic-and
sightseeing-trahsportation-servicilwough an independent contractor or other reptatiee, if

the retailer enters into an agreement with a residethis state, under which the resident, for a
commission or other consideration, directly or iadily refers potential customers, whether by a
link on an Internet website or otherwise, to theiter, provided the cumulative gross receipts
from sales by the retailer to customers in theestdio are referred to the retailer by all residents
with this type of an agreement with the retailerjn excess of five thousand dollars ($5,000)
during the preceding four (4) quarterly periodsiegan the last day of March, June, September
and December. Such retailer shall be presumed solimiting business through such independent
contractor or other representative, which presusnptnay be rebutted by proof that the resident
with whom the retailer has an agreement did noagedn any solicitation in the state on behalf
of the retailer that would satisfy the nexus reguient of the United States Constitution during
such four (4) quarterly periods.

(3) Every person engaged in the business of makaigs for storage, use, or other
consumption, or the business of making sales dicsuof tangible personal propertgnd/or
prewritten computer software delivered electromjcal by load and leaveshdierpackage-tour
and-seenic-and-sightseeing-transportation-servovazed by the person or others for storage, use,
or other consumption.

(4) A person conducting a horse race meeting vasipect to horses, which are claimed
during the meeting.

(5) Every person engaged in the business of rergtimgliving quarters in any hotel,
rooming house, or tourist camp.

(6) Every person maintaining a business withinusiale of this state who engages in the

regular or systematic solicitation of sales of thlggpersonal propertygr prewritten computer

software delivered electronically or by load andvie, andler—package—tour—and-secenic-and
sightseeing-transportation-servicimsthis state by means of:

(i) Advertising in newspapers, magazines, and offegiodicals published in this state,
sold over the counter in this state or sold by eripion to residents of this state, billboards

located in this state, airborne advertising messageduced or transported in the airspace above
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this state, display cards and posters on commaiersapr any other means of public conveyance
incorporated or operated primarily in this statepdbures, catalogs, circulars, coupons,
pamphlets, samples, and similar advertising materédled to, or distributed within this state to
residents of this state;

(if) Telephone;

(iif) Computer assisted shopping networks; and

(iv) Television, radio or any other electronic medivhich is intended to be broadcast to
consumers located in this state.

(b) When the tax administrator determines that St necessary for the proper
administration of chapters 18 and 19 of this ttderegard any salespersons, representatives,
truckers, peddlers, or canvassers as the agettie dkalers, distributors, supervisors, employers,
or persons under whom they operate or from whom tiain the tangible personal property
sold by them, irrespective of whether they are mglgales on their own behalf or on behalf of
the dealers, distributors, supervisors, or empyidie tax administrator may so regard them and
may regard the dealers, distributors, supervisorsemployers as retailers for purposes of
chapters 18 and 19 of this title.

44-18-20. Use tax imposed. -- (&) An excise tax is imposed on the storage, arsether

consumption in this state of tangible personal ertyp or prewritten computer software delivered

electronically or by load and leaws

servicesjncluding a motor vehicle, a boat, an airplanea drailer, purchased from any retailer at
the rate of six percent (6%) of the sale pricehefiroperty.

(b) An excise tax is imposed on the storage, usetter consumption in this state of a
motor vehicle, a boat, an airplane, or a traileichased from other than a licensed motor vehicle
dealer or other than a retailer of boats, airplaoesrailers respectively, at the rate of six patc
(6%) of the sale price of the motor vehicle, ba@plane, or trailer.

(c) The word "trailer" as used in this section amdection 44-18-21 means and includes
those defined in section 31-1-5(a) -- (e) and atstudes boat trailers, camping trailers, house
trailers, and mobile homes.

(d) Notwithstanding the provisions contained instisiection and in section 44-18-21
relating to the imposition of a use tax and lidpifior this tax on certain casual sales, no tax is
payable in any casual sale:

(1) When the transferee or purchaser is the spousther, father, brother, sister, or child
of the transferor or seller;

(2) When the transfer or sale is made in connedtiitim the organization, reorganization,
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dissolution, or partial liquidation of a businesgity; provided:

() The last taxable sale, transfer, or use of dhicle being transferred or sold was
subjected to a tax imposed by this chapter;

(ii) The transferee is the business entity refetoedr is a stockholder, owner, member, or
partner; and

(iif) Any gain or loss to the transferor is not ognized for income tax purposes under the
provisions of the federal income tax law and treaseigulations and rulings issued thereunder;

(3) When the sale or transfer is of a trailer, otthen a camping trailer, of the type
ordinarily used for residential purposes and comyn&nown as a house trailer or as a mobile
home; or

(4) When the transferee or purchaser is exemptruheéeprovisions of section 44-18-30
or other general law of this state or special &th® general assembly of this state.

(e) The term "casual' means a sale made by ampetber than a retailer; provided, that
in the case of a sale of a motor vehicle, the tereans a sale made by a person other than a
licensed motor vehicle dealer or an auctioneemaaiwection sale. In no case is the tax imposed
under the provisions of subsections (a) and (bjhaf section on the storage, use, or other
consumption in this state of a used motor vehiess ithan the product obtained by multiplying
the amount of the retail dollar value at the tini@urchase of the motor vehicle by the applicable
tax rate; provided, that where the amount of the gace exceeds the amount of the retail dollar
value, the tax is based on the sale price. Theatlministrator shall use as his or her guide the
retail dollar value as shown in the current isstiany nationally recognized used vehicle guide
for appraisal purposes in this state. On requestinwithirty (30) days by the taxpayer after
payment of the tax, if the tax administrator defees that the retail dollar value as stated in this
subsection is inequitable or unreasonable, he @ishkhll, after affording the taxpayer reasonable
opportunity to be heard, re-determine the tax.

(f) Every person making more than five (5) retailes of tangible personal property or
prewritten computer software delivered electrommycal by load and leaveand/orpackage-tour
and-seenic-and-sightseeing-tramsation-serviceduring any twelve (12) month period, including
sales made in the capacity of assignee for thefibewfecreditors or receiver or trustee in
bankruptcy, is considered a retailer within thevisions of this chapter.

(9) (1) "Casual sale" includes a sale of tangildespnal property not held or used by a
seller in the course of activities for which thdesels required to hold a seller's permit or peami
or would be required to hold a seller's permit ernits if the activities were conducted in this

state; provided, that the sale is not one of aeseof sales sufficient in number, scope, and
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character (more than five (5) in any twelve (12)nthoperiod) to constitute an activity for which
the seller is required to hold a seller's permitvould be required to hold a seller's permit if the
activity were conducted in this state.

(2) Casual sales also include sales made at baZamss picnics, or similar events by
nonprofit organizations, which are organized foarttable, educational, civic, religious, social,
recreational, fraternal, or literary purposes dyiiwo (2) events not to exceed a total of six (6)
days duration each calendar year. Each event e=gthie issuance of a permit by the division of
taxation. Where sales are made at events by a ventizh holds a sales tax permit and is not a
nonprofit organization, the sales are in the ragubarse of business and are not exempt as casual
sales.

(h) The use tax imposed under this section fomprod commencing July 1, 1990 is at
the rate of seven percent (7%). In recognitionhef work being performed by the Streamlined
Sales and Use Tax Governing Board, upon any fedawalwhich requires remote sellers to
collect and remit taxes, effective the first (lddly of the first (1st) state fiscal quarter follogwi
the change, the rate imposed under section 44-EdlBbe six and one-half percent (6.5%).

44-18-21. Liability for use tax. -- (a) Every person storing, using, or consuminghis t

state tangible personal property, including a metnicle, boat, airplane, or trailer, purchased
from a retailer, and a motor vehicle, boat, airplaor trailer, purchased from other than a
licensed motor vehicle dealer or other than alestai boats, airplanes, or trailers respectively

or storing, using or consuming specified prewrittemputer software delivered electronicadly

for the use tax. The person's liability is not egtiished until the tax has been paid to this state,
except that a receipt from a retailer engagingusirtess in this state or from a retailer who is

authorized by the tax administrator to collect tiwe under rules and regulations that he or she
may prescribe, given to the purchaser pursuarte@tovisions of section 44-18-22, is sufficient

to relieve the purchaser from further liability file tax to which the receipt refers.

(b) Each person before obtaining an original andferral registration for any article or
commodity in this state, which article or commodgyequired to be licensed or registered in the
state, shall furnish satisfactory evidence to twe administrator that any tax due under this
chapter with reference to the article or commotldg been paid, and for the purpose of effecting
compliance, the tax administrator, in addition tty ather powers granted to him or her, may
invoke the provisions of section 31-3-4 in the cat@ motor vehicle. The tax administrator,
when he or she deems it to be for the conveniefideeogeneral public, may authorize any

agency of the state concerned with the licensinggistering of these articles or commodities to
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collect the use tax on any articles or commoditibich the purchaser is required by this chapter
to pay before receiving an original or transferegistration. The general assembly shall annually
appropriate a sum that it deems necessary to oatrhe purposes of this section.

Notwithstanding the provisions of sections 44-18-44-18-22, and 44-18-24, the sales
or use tax on any motor vehicle and/or recreatioretlicle requiring registration by the
administrator of the division of motor vehicles klmat be added by the retailer to the sale price
or charge but shall be paid directly by the purehas the tax administrator, or his or her
authorized deputy or agent as provided in this@ect

(c) In cases involving total loss or destructionaomotor vehicle occurring within one
hundred twenty (120) days from the date of purclemskupon which the purchaser has paid the
use tax, the amount of the tax constitutes an eyengnt. The amount of the overpayment may
be credited against the amount of use tax on algesuent vehicle which the owner acquires to
replace the lost or destroyed vehicle or may benad, in whole or in part.

44-18-22. Collection of usetax by retailer. -- Every retailer engaging in business in this

state and making sales of tangible personal prpmerprewritten computer software delivered

electronically or by load and leave, for storagse,uwr other consumption in this statad/er

icemot exempted under
this chapter shall, at the time of making the sabesf the storage, use, or other consumption of
the tangible personal property, prewritten compstdtware delivered electronically or by load

and leaveand/a-providi

then taxable under this chapter, at the time tlbeage, use, or other consumption becomes
taxable, collect the tax from the purchaser ane gvthe purchaser a receipt in the manner and
form prescribed by the tax administrator.

44-18-23. "Engaging in business' defined. -- As used in sections 44-18-21 and 44-18-

22 the term "engaging in business in this statedlmaghe selling or delivering in this state, or any
activity in this state related to the selling otidlring in this state of tangible personal propert
or prewritten computer software delivered eleciralty or by load and leave for storage, use, or
other consumption in this states—well-asproviding-packageurand-scenic—and-sightseeing
transpertation-serviceJ his term includes, but is not limited to, thdldawing acts or methods of
transacting business:

(1) Maintaining, occupying, or using in this stgermanently or temporarily, directly or
indirectly or through a subsidiary, representateagent by whatever name called and whether
or not qualified to do business in this state, affice, place of distribution, sales or sample room

or place, warehouse or storage place, or othee gifibusiness;
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(2) Having any subsidiary, representative, agealesperson, canvasser, or solicitor
permanently or temporarily, and whether or not subsidiary, representative, or agent is
gualified to do business in this state, operatihii state for the purpose of selling, deliveriag,
the taking of orders for any tangible personal prop or prewritten computer software delivered

electronically or by load and leava

CTTVIITS

(3) The regular or systematic solicitation of satdstangible personal property, or
prewritten computer software delivered electromjcal by load and leaveand/erpackage-tour
and-seenic-and-sightseeing-transpertatisnvices|n this state by means of:

(i) Advertising in newspapers, magazines, and offegiodicals published in this state,
sold over the counter in this state or sold by eripion to residents of this state, billboards
located in this state, airborne advertising messageduced or transported in the air space above
this state, display cards and posters on commaiersapr any other means of public conveyance
incorporated or operating primarily in this stataochures, catalogs, circulars, coupons,
pamphlets, samples, and similar advertising materéled to, or distributed within this state to
residents of this state;

(if) Telephone;

(iif) Computer-assisted shopping networks; and

(iv) Television, radio or any other electronic medihich is intended to be broadcast to
consumers located in this state.

44-18-25. Presumption that sale is for storage, use, or consumption -- Resale

certificate. -- It is presumed that all gross receipts are sultgettte sales tax, and that the use of
all tangible personal property, or prewritten cotepsoftware delivered electronically or by load

and leave

ieesare subject to
the use tax, and that all tangible personal prgpent prewritten computer software delivered

electronically or by load and leava

servieessold or in processing or intended for deliverylelivered in this state is sold or delivered
for storage, use, or other consumption in thisestantil the contrary is established to the
satisfaction of the tax administrator. The burdéproving the contrary is upon the person who
makes the sale and the purchaser, unless the pshspmakes the sale takes from the purchaser
a certificate to the effect that the purchase wasrésale. The certificate shall contain any
information and be in the form that the tax adnrai®r may require.

SECTION 2. Section 44-19-7 of the General Laws iva@er 44-19 entitled "Sales and

Use Taxes - Enforcement and Collection” is herebgraded to read as follows:
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44-19-7. Reqistration of retailers. -- Every retailer selling tangible personal propemnty

prewritten computer software delivered electromycal by load and leave for storage, use, or
other consumption in this statamd/erpackagdour—and-scenic—and-sightseeing-transpertation
senvicesor renting living quarters in any hotel, roomingulse, or tourist camp in this state must
register with the tax administrator and give theneaand address of all agents operating in this
state, the location of all distribution or salesib®s or offices, or of any hotel, rooming house, or
tourist camp or other places of business in th&estand other information that the tax

administrator may require.

SECTION 3. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO TAXATION - SALES AND USE TAXES

*%k%k

This act would exempt package tour and scenic @tdseeing transportation services
from sales and use taxes.

This act would take effect upon passage.
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