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2011 -- H 5628

STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2011

AN ACT

RELATING TO HUMAN SERVICES

Introduced By: Representatives Naughton, McNamara, E Coderre, Sater, and Diaz

Date Introduced: March 03, 2011

Referred To: House Finance

It is enacted by the General Assembly as follows:

SECTION 1. Chapter 40-8.1 of the Generad Laws entitled "Personal Care Attendant

Program" is hereby repealed in its entirety.
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SECTION 2. Title 23 of the General Laws entitled "HEALTH AND SAFETY" is hereby

amended by adding thereto the following chapter:

CHAPTER 17.26

PERSONAL CARE SERVICES

23-17.26-1. Definitions. — As used in this chapter:

(1) "Agency" means apersona care services agency.

(2) "Client" means an individual desiring persona care services who has been accepted to

receive personal care services from an agency.

(3) "Department” means the department of hedlth.

(4) "Director" means the director of the department of health or his or her designee.

(5) "Personal care services agency” means a person or entity that provides or offers to

provide persona care servicesin aclient's place of residence for compensation, whether through

the agency's own employees, contractual employees, a placement agency or by arrangement with

another person. Personal care services agency does not include an agency that limits its business

to exclusively providing house cleaning services; a state or local health department; or entities

required to be licensed under Rhode Idand general laws, including, but not limited to, health care
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facilities, chapter 23-17, assisted living residences, chapter 23-17.4, and nursing service agencies,

chapter 23-17.7.1.

(6) "Persona care services' means assistance with activities of dally living,

housekeeping, personal laundry and companionship provided to an individual in his or her

residence, which are intended to enable that individual to remain safely and comfortably in their

residence. Personal care services does not include incidental services provided by entities

required to be licensed under Rhode Idand general laws, including, but not limited to, health care

facilities, chapter 23-17, assisted living residences, chapter 23-17.4, and nursing Service agencies,

chapter 23-17.7.1. Levels of persona care servicesinclude:

(i) "Attendant care' means hands-on assistance with activities of daily living including,

but not limited to, ambulation, transfer, toileting, and grooming.

(ii) "Homemaker services' means and includes, but is rot limited to, assistance with

household tasks, shopping, and meals.

(iii) "Companion care" means provisions of fellowship, care and protections for clients

including, but not limited to, transportation, letter writing, escort services, reading and medication

reminding.

(7) "Persona care attendant”" means an individual with appropriate training who provides

personal care services to aclient in the client's residence.

(8) "Persona representative' means a person who, under applicable state law, has the

authority to act on behalf of the client with regard to an action to be taken.

(9) "Placement agency" means any person or entity engaged for gain or profit, regardless

of federal tax status, in the business of securing or attempting to secure: (i) work for hire for

persons seeking work; or (ii) workers for employers. The term includes a private employment

agency and any other entity that places a worker for private hire by a client in that client's

residence for purposes of providing personal care services. The term does not include a person

that provides or procures temporary employment in entities required to be licensed under Rhode

Idand genera laws, including, but not limited to, health care facilities, chapter 23-17, assisted

living residences, chapter 23-17.4, and nursing service agencies, chapter 23-17.7.1.

(10) "Service plan" means awritten list of the types and schedule of services prepared by

the personal care services agency manager, or his or her designee, updated to reflect changes in

needs or services as appropriate, but at least annualy, that states the services to be provided to the

client subject to the client's right to temporarily suspend, permanently terminate, temporarily add,

or permanently add the provision of any such service.

23-17.26-2 Licensure required.- (a) On or after January 1, 2012, no person shall open,
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manage, conduct, or maintain a persona care services agency, or advertise himself or herself asa

persona care services agency or as offering services that would be included in the definition of

personal care services without a license issued by the department. This licensure shall be in

accordance with the rules and regulations adopted by the department in order to protect the

hedth, safety, and well-being of clients through licensure of persona care services agencies and

persona care attendants which shall address, at a minimum, the following areas:

(1) Establishment of an application for alicense for persona care services agencies and

persona care attendants;

(2) Establishment of alicense renewal procedure for personal care services agencies and

personal care attendants;

(3) Establishment of fees for license application and license renewal;

(4) Establishment of training requirements for licensees;

(5) Compliance with reguirements of section 23-17.26-10 related to criminal background

checks of persons to provide services to the client in his or her home;

(6) Compliance with the requirement for provision of list of client rights as provided in

section 23-17.26-7;

(7) Establishment of any fines or penalties levied as a result of a finding by the

department as to violation, including, but not limited to, correction plans;

(8) Establishment of license violations and basis for license denials, suspension or

revocations;

(9) Establishment of necessary financial or other resources to operate and conduct a

persona services agency, including, but not limited to, bonding and liability insurance; and

(10) Natification, in aform and manner established by the department in rule, to personal

care attendants and clients as to the party or parties responsible under state and federal laws for

payment of employment taxes, social security taxes, and workers compensation, liability

insurance coverage, the day-to-day supervision of workers, and the hiring, firing and discipline of

workers with the placement arrangement for provision of in-home personal care services.

(b) A licenseis required for any personal care services agency or personal care attendant

providing services in this state where the parent agency is located in another state. The agency

must be authorized by the secretary of state to conduct business in the state and have a branch

office located in this state.

(c) By October 1, 2011, the department shall adopt standards for the Icensure and

operation of personal care service agencies and persona care attendants in this state. The

structure of the standards shall be based on the concept of persona care services and its focus on
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assistance with activities of daly living, housekeeping, persona laundry, and companionship

being provided to an individua intended to enable that individud to remain safely and

comfortably in his or her own persona residence. After consideration and recommendation by the

personal care services advisory counsdl, the department shall adopt such rules and regulations as

are necessary for the proper regulation of personal care services agencies and persona care

attendants.

23-17.26-3 Licenses.- (a) An annual license shall be issued to any person conducting or

maintaining an agency or acting as a persona care attendant upon receipt of an application and

payment of the licensure fee, and when the other reguirements of the chapter and the rules and

regul ations promul gated hereunder, are met.

(b) Each license shall be issued only for the agency or persona care attendant named in

the application and shall not be transferred or assigned. Upon sdle, assgnment, lease or other

transfer, voluntary or involuntary, including those transfers that qualify as a change in ownership,

the new owner or person in interest shal obtain a license from the department prior to

maintaining, operating, or conducting the agency.

23-17.26-4 Denial, suspension, or revocation of license.- The department, after notice

and opportunity for a hearing to the applicant or licensee, is authorized to deny, suspend, or

revoke a license in any case in which it finds that there has been failure to comply with the

requirements established under and pursuant to this chapter. The notice shall be effected by

registered or certified mail or by persond service, setting forth the particular reasons for the

proposed action and fixing a date not less than thirty (30) days from the date of the mailing or

service, at which time the applicant or licensee shall be given an opportunity for a prompt and fair

hearing. On the basis of the hearing, or upon the failure of the applicant or licensee to appear, the

department shall make a determination specifying its findings of fact and conclusion of law. A

copy of the determination shall be sent by registered or certified mail or served personaly upon

the applicant or licensee. The decision denying, suspending, or revoking the license or application

shall become final thirty (30) days after it is so mailed or served, unless the applicant or licensee,

within the thirty (30) day period, appeds the decision pursuant to section 42-35-15. The

procedure governing hearings authorized by this section shall be in accordance with sections 42-

35-9 and 42-35-13 as stipulated in subsection 42-34-14(a). A full and complete record shall be

kept of al proceedings, and all testimony shall be reported but need not be transcribed unless the

decision is appealed pursuant to section 42-35-15. A copy or copies of the transcript may be

obtained by an interested party on payment of the cost of preparing the copy or copies. Witnesses

may be subpoenaed by either party.
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23-17.26-:5 Judicial review of license action.- Any person who has exhausted al

administrative remedies available to him or her within the department, and who is aggrieved by a

final decison of the licensing agency, is entitled to judicial review in accordance with the

provisions of section 42-35-15 and 42-35-16.

23-17.26-6 Inspections and Investigations- The department may conduct any such

investigation and inspection as it deems necessary to assess compliance with this chapter and the

rules and requlations promulgated thereto. Wherever possible and practical, on-site reviews shall

be scheduled, in an effort so as to reduce the number of visits and the disruption to the agency or

attendant operation. Investigations and inspections may include the direct observation of the

provison of client care in the home, if the client gives consent. Agencies or attendants licensed

under the chapter shall make available to the department all books, records, policies and

procedures, or any other materials requested during the course of an investigation or inspection.

Refusa to make such materids available to the department shall be grounds for license

revocation, or the imposition of any other penaty provided in the chapter.

23-17.26-7 Rights of Clients.- The department shall develop rights to be distributed to

the client within the five (5) calendar days of the initiation of services to the client and thereafter,

on an annua basis. These rights include:

(1) Client's right to be free from verbal, physical and psychological abuse and to be

treated with dignity;

(2) Client's right to temporarily or permanently suspend, terminate, or add the povision

of any services stated in the service plan;

(3) Client's right to have property treated with respect;

(4) Client's right to voice grievances regarding services furnished or regarding the lack of

respect for property by anyone who is furnishing services on behalf of the personal services

agency and that the client must not be subject to discrimination or reprisal for doing so;

(5) A statement that it is not within the scope of the personal care services agency license

to manage the medical and hedth conditions of the clients;

(6) The charges for services provided by the personal care services agency;

(7) The hours of operation of the agency and the procedures for contacting the agency's

manager, or higher designee, while the agency office is open for business and while it is closed;

(8) The procedure and contact information to call to file a complaint with the agency; and

(9) The procedure and contact information to cal to file a complaint with the department.

23-17.26-8 Complaint Process.- An agency shal investigate complaints made by a

client or the client's family or personal representative regarding services that are or have failed to
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be furnished, regarding lack of respect for the client's property by anyone furnishing services on

behaf of the agency, and shall document the existence of the complaint and the resolution of the

complaint in accordance with department requirements.

23-17.26-9 Advisory Council.- (a) The director shall appoint a personal care services

advisory council composed d eeven (11) persons to advise and consult the department in the

administration of this chapter. Five (5) of the appointed members shall represent the persona care

services profession. Two (2) of the appointed members shall represent consumers of personal care

services, either as a direct client or a personal representative of the client. Two (2) of the

appointed members shall be personal care attendants. One of the appointed members shall be a

representative of an organization that advocates for clients and one member shall represent the

genera public.

(b) The council shall meet as frequently as the director deems necessary, but no less than

bi-annualy.

(c) The council shal provide input and recommendations to the department on the

development of rules for the licensure of personal care services agencies and persona care

attendants.

23-17.26-10 Criminal records review.- (a) Any person seeking employment, whether

compensated or not, as a personal care attendant or in a personal care services agency which is

required to be licensed with the department if that employment involves direct contact with a

client shall undergo a criminal background check to be initiated prior to employment.

(b) The director of the department may by rule identify those positions requiring criminal

background checks. The identified employee, through the employer, shal apply to the bureau of

crimina identification of the department of attorney general, state police or loca police

department for a national crimina records check that shall be supported by fingerprints run

through the National Crime Information Center ("NCIC") Interstate Identification Index (“l11").

Upon the discover of any disqualifying information as defined in section 23-17-37 and in

accordance with the rule promulgated by the director of health, the bureau of criminal

identification of the department of attorney general, state police or the loca police department

shall inform the applicant, in writing, of the nature of the disqualifying information; and, without

disclosing the nature of the disqualifying information, will notify the employer, in writing, that

disqualifying information has been discovered.

(c) An employee against whom disgualifying information has been found may request

that a copy of the crimina background report be sent to the employer who shall make a judgment

regarding the continued employment of the employee.
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(d) In those stuations in which no disguaifying information has been found, the bureau

of criminal identification of the department of attorney general, state police or the loca police

shall inform the applicant and the employer, in writing, of thisfact.

(e) The employer shall maintain on file, subject to inspection by the department, evidence

that crimina records checks have been initiated on all employees seeking employment and the

results of the checks. Failure to maintain that evidence shall be grounds to revoke the license or

registration of the employer.

23-17.26-11 Prior criminal records checks.- If an applicant for employment has

undergone a national criminal records check within eighteen (18) months of an application for

employment, then an employer may request from the bureau of criminal identification of the

department of attorney general, state police or the local police a letter indicating if any

disqualifying information was discovered. The bureau of criminal identification shall respond

without disclosing the nature of the disqualifying information. The letter may be maintained on

file to satisfy the requirements of this chapter.

23-17.26-12 Disqualifying information.- (a) Information produced by a crimina records

review pertaining to conviction, for the following crimes shall result in a letter to the employee

and employer disqualifying the applicant from the employment: murder, voluntary mand aughter,

involuntary mandaughter, first degree sexual assault, second degree sexual assault, third degree

sexual assault, assault on persons sixty (60) years of age or older, assault with intent to commit

specified felonies nurder, robbery, rape, burglary, [or the abominable and detestable crime

against nature], felony assault, patient abuse, neglect or mistreatment of patients, first degree

arson, robbery, felony drug offenses, larceny, or felony banking law violations.

(b) Information produced by a crimina records review pertaining to convictions for

crimes other than those listed in subsection (a) of this section shall entitle, but not obligate the

employer to decline to hire the applicant. An employee against whom conviction information

related to this subsection has been found may request that a copy of the crimina background

report be sent to the employer who shall make a determination regarding the continued

employment of the employee.

(c) For purposes of this section "conviction" means, in addition to judgments of

conviction entered by a court subseguent to afinding of guilty or aplea of quilty, those instances

where the defendant has entered a plea of nolo contendere and has received a sentence of

probation and those instances where a defendant has entered into a deferred sentence agreement

with the attorney general.

23-17.26-13 Immunity from liability.- No employer who disqualifies an individual from
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employment or continued employment within thirty (30) days of recept of a letter containing

disqualifying information as defined in section 23-17.26-5 or of a crimina background report

relating to that information shall be liable for civil damages or subject to any claim, cause of

action, or proceeding of any nature asa result of the disgualification.

23-17.26-14 Public Nuisance.- The operation or maintenance of an agency in violation

of this chapter or of the rules and regulations promulgated by the department is declared a public

nuisance inimica to the public welfare. The director, through the attorney general, may in

addition to other remedies herein provided, bring action for an injunction to restrain such

violation or to enjoin the future operation or maintenance of any such agency.

23-17.26-15 Rules and regulations.- The director is authorized to promulgate rules and

regulations to carry out the intent of this chapter.

23-17.26-16 Severability.- If any provison of this chapter or the application of any

provision of this chapter to any person or circumstance shall be haeld invalid, the invalidity shall

not affect the provisions or application of this chapter which can be given effect without the

invalid provisions or application, and to this end the provisons of this chapter are declared

severable.
SECTION 3. Sections 23-17-34 and 23-17-35 of the General Laws in Chapter 23-17
entitled "Licensing of Health Care Facilities’ are hereby amended to read as follows:

23-17-34. Criminal records review -- Nursing facilities -- Home nursing care

providers and home care providers. -- (a) Any person seeking employment in anursing facility,

a home nursing care provider, or a home care provider which is or is required to be licensed,
registered or certified with the department of health if that employment involves redtine direct
contact with a patient or resident without-thepresence—of—other—employees; shall undergo a
crimina background check to be initiated prior to er—within—one-week—of employment. All
employees hired prior to the enactment of this section shall be exempted from the requirements of
this section.

(b) The director of the department of health may by rule identify those positions
requiring criminal background checks. The identified employee, through the employer, shall

apply to the bureau of criminal identification of the department of attorney general, state police or

local police department for a statewide national criminal records check that shall be supported by

fingerprints run through National Crime Information Center ("NCIC") Interstate |dentification

Index ("lII"). Firgerprinting—shal—net-be-reguired- Upon the discovery of any disqualifying

information as defined in section 23-17-37 and in accordance with the rule promulgated by the

director of hedlth, the bureau of crimina identification of the department of attorney general, state
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police or the local police department will inform the applicant, in writing, of the nature of the
disgualifying information; and, without disclosing the nature of the disqualifying information,
will notify the employer, in writing, that disqualifying information has been discovered.

(c) An employee against whom disqualifying information has been found may request
that a copy of the criminal background report be sent to the employer who shall make a judgment
regarding the continued employment of the employee.

(d) In those situations in which no disqualifying information has been found, the bureau

of crimind identification of the department of attorney general, state police or the local police

shall inform the applicant and the employer, in writing, of this fact.
(e) The employer shall maintain on file, subject to inspection by the department of
hedlth, evidence that crimina records checks have been initiated on al employees seeking

employment after October 1, 1991, and the results of the checks. Failure to maintain that evidence

would be grounds to revoke the license or registration of the employer.

23-17-35. Prior_criminal records checks. -- If an applicant for employment has

undergone a statewide national criminal records check within eighteen (18) months of an
application for employment, then an employer may request from the bureau of criminal

identification of the department of attorney general, state police or the local police a letter

indicating if any disqualifying information was discovered. The bureau of criminal identification
will respond without disclosing the nature of the disquaifying information. The letter may be
maintained on file to satisfy the requirements of this chapter.

SECTION 4. Sections 23-17.4-27 and 23-17.4-28 of the General Laws in Chapter 23-
17.4 entitled "Assisted Living Residence Licensing Act" are hereby amended to read as follows:

23-17.4-27. Criminal records review. -- (a) Any person seeking employment, whether

compensated or not, in any assisted living residence licensed under this act and having reutine

direct contact with aresident or having access to a resident's belongings or funds shall undergo a
crimina background check to be precessed initiated prior to erwithin-eneweek-ef employment.
All employees hired prior to the enactment of this section shal be exempted from the
requirements of this section.

(b) The director of the department of health may by rule identify those positions
requiring criminal background checks. The employee, through the employer, shall apply to the

bureau of criminal identification of the department of attorney general, state police or local police

10
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department for a statewide national criminal records check that shall be supported by fingerprints

run through National Crime Information Center ("NCIC") Interstate |dentification Index (“111").

Firgerprinting—shalnetberequired: Upon the discovery of any disqualifying information as

defined in section 23-17.4-30 and in accordance with the rule promulgated by the director of

health, the bureau of criminal identification of the department of attorney general, state police or

the local police department will inform the applicant in writing of the nature of the disqualifying
information; and, without disclosing the nature of the disqualifying information, will notify the
employer in writing that disqualifying information has been discovered.

(c) An employee against whom disqualifying information has been found may request
that a copy of the criminal background report be sent to the employer. The administrator shall
make a judgment regarding the continued employment of the employee.

(d) In those situations in which no disqualifying information has been found, the bureau

of crimind identification (BCI) of the department of attorney generd, state police or the local

police shall inform the applicant and the employer in writing of this fact.

(e) The employer shal maintain on file, subject to inspection by the department of
hedlth, evidence that crimina records checks have been initiated on al employees seeking
employment after October 1, 1991, and the results of the checks. Failure to maintain that evidence

would be grounds to revoke the license or registration of the employer.

23-17.4-28. Prior_criminal records checks. -- If an agpplicant for employment has

undergone a statewide national crimina records check within eighteen (18) months of an
application for employment, then an employer may request from the bureau of crimina

identification of the department of attorney general, state police or the local police a letter

indicating if any disqualifying information was discovered. The bureau of criminal identification
will respond without disclosing the nature of the disquaifying information. The letter may be
maintained on file to satisfy the requirements of this chapter.

SECTION 5. Sections 23-17.7.1-17 and 23-17.7.1- 18 of the Genera Laws in Chapter 23-
17.7.1 entitled "Licensing of Nursing Service Agencies' are hereby amended to read as follows:

23-17.7.1-17. Criminal records review. -- (a) Any person seeking employment, whether

compensated or not, in a facility which is or is required to be licensed or registered with the

department of hedlth if that employment involves reutine direct contact with a patient or resident

witheut-the-presenece-of-etherempleyees; shall undergo a criminal background check:-whieh-shak

11
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to be initiated prior to—er—within-ene-weedk—of, employment. All employees hired prior to the
enactment of this section shall be exempted from the requirements of this section.

(b) The director of the department of health may, by rule, identify those positions
requiring crimina background checks. The employee, through the employer, shall apply to the

bureau of criminal identification of the department of attorney general, state police or local police

department for a statewide national criminal records check that shall be supported by fingerprints

run through the National Crime Information Center ("NCIC") Interstate Identification Index

("LI"™). Fragerprinting-shaH-rat-bereguired- Upon the discovery of any disqualifying information

as defined in section 23-17.7.1-20 and in accordance with the rule promulgated by the director of

the department of health, the bureau of crimina identification of the department of attorney

genera, state police or the local police department will inform the applicant, in writing, of the
nature of the disqudifying information; and, without disclosing the nature of the disqualifying
information, will notify the employer, in writing, that disqudifying information has been
discovered.

(c) An employee against whom disqualifying information under section 23-17.7.1-20(b)
has been found may request that a copy of the criminal background report be sent to the employer
who shal make a judgment regarding the continued employment of the employee.

(d) In those situations in which no disqualifying information has been found, the bureau

of crimina identification of the department of attorney general, state police or the local police

shdll inform the applicant and the employer, in writing, of this fact.
(e) The employer shall maintain on file, subject to inspection by the department of
hedlth, evidence that criminal records checks have been initiated on all employees. Failure to

maintain that evidence would be grounds to revoke the license or registration of the employer.

23-17.7.1-18. Prior _criminal records checks. -- If an applicant for employment has

undergone a statewide national crimina records check within eighteen (18) months of an
application for employment, then an employer may request from the bureau of crimina

identification of the department of attorney general, state police or the local police a letter

indicating if any disqualifying information was discovered. The bureau of crimina identification
will respond without disclosing the nature of the disquaifying information. The letter may be
maintained on file to satisfy the requirements of this chapter.

SECTION 6. Section 42-9-8.1 of the General Laws in Chapter 42-9 entitled "Department
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of Attorney General" is hereby amended to read as follows:

42-9-8.1. Office of investigation -- Powers and duties of investigators. -- (1)

Establishment. - There is hereby established within the department of attorney general an office
of investigation.

(2) Scope and purpose. - The scope and purpose of the office of investigation shall be:

(8 To assst speciad assstant and assistant attorneys general in carrying out
investigations relating to grand jury investigations, pre-trial preparation and other litigation
efforts,

(b) To coordinate their efforts in investigating criminal activity with existing federal,
state and local law enforcement resources; and

(c) To initiate crimina investigations for violations of the law at the direction of the
attorney general.

(3) Composition and powers. - The office of investigation shall consist of a chief, and

netmere-than-five(5) field investigators, to be designated by the attorney general, and support

personnel. The chief and the field investigators shall have the following powers:

(& The power to arrest independently or in conjunction with local, state or federa law
enforcement agencies;

(b) The power to, with the written authorization by the attorney general or his or her
designated deputy, apply for and execute search warrants; and

(c) The power to serve civil and crimina process.

(4) Qudlifications. - No person shall be appointed as chief of the office of investigation
or as afield investigator in the office unless he or she has successfully completed the basic course
of ingtruction for police officers at the Providence police training academy, the Rhode Island
municipal police training academy, or the Rhode Island state police training academy, and has at
least three (3) years of active law enforcement experience, or has served as a member of the
United States Marshal's Service or as a specia agent of the Federal Bureau of Investigation, a
criminal law enforcement agency of the United States Department of Justice, the United States
Department of State, the United States Department of the Treasury or the United States Postal
Inspection Service and has at least three (3) years of active law enforcement experience, or has
been certified as a police officer by the duly-constituted state commission on police officer
standards and training of another state, and has at least three (3) years of active law enforcement
experience.

(5) Appointment background check. - The attorney general shall appoint the chief, field

investigators, and the support personnel of the office of investigation. Prior to the appointment of

13



any individuals, a background examination shall be conducted utilizing federal, state and local
law enforcement agencies, bureau of criminal identification, nationa crime information center,
and any and dl relevant records existing within the federal and state court systems.

(6) Standards. - The office shall adopt and implement such standards as may be
applicable to its scope and purpose as promulgated by the commission for the accreditation of law
enforcement agencies.

SECTION 7. This act shall take effect upon passage.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO HUMAN SERVICES

*k*

This act provides for licensure of persona care service agencies and persona care
atendants. The act aso provides for national background checks for all those seeking
employment in hedlth care, assisted living and nursing service facilities.

This act would take effect upon passage.
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