SENATE AMENDED

PRTOR PRINTER'S NOS. 1382, 1764, 2037 PRINTER'S NOo. 2303

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1278 %"

INTRODUCED BY PIELLI, BRIGGS, MADDEN, DELLOSO, SANCHEZ, SCOTT
AND GREEN, MAY 30, 2023

SENATOR BAKER, JUDICIARY, IN SENATE, AS AMENDED,
NOVEMBER 14, 2023
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AN ACT
Amending Title 18 (Crimes and Offenses) of the Pennsylvania
Consolidated Statutes, in wiretapping and electronic
surveillance, further providing for definitions and for
exceptions to prohibition of interception and disclosure of
communications, providing for public access and for

Department of Corrections retention policy and further
providing for expiration of chapter.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:
Section 1. The definition of "oral communication" in section

5702 of Title 18 of the Pennsylvania Consolidated Statutes is

amended by adding paragraphs apg—the—section—is—amended—Py— <--

addirg—definitieons to read:
§ 5702. Definitions.

As used in this chapter, the following words and phrases
shall have the meanings given to them in this section unless the
context clearly indicates otherwise:
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"Oral communication." Any oral communication uttered by a
person possessing an expectation that such communication is not
subject to interception under circumstances justifying such
expectation. The term does not include the following:

*x Kk %

(3) A communication made in the physiest presence of an <--

agent fremor—toan—individusal——subtect+toStatesupervision— <--

or—pareote, AS DEFINED IN 61 PA.C.S. § 6101 (RELATING TO <--

DEFINITIONS), who meets all of the following:

(1) Is clearly identifiable and on official duty.

(i1) Is using an electronic, mechanical or other

device that has been approved under section 5706(b) (4) to

intercept a wire, electronic or oral communication in the

course of official duties.

(iid) Has received training on the device.

(iv) Has provided prior written notice to a person

under the lawful supervision of State parole that an

agent, AS DEFINED IN 6l PA.C.S. § 6101, may intercept <--

communications with the person.

(4) A communication made in the presence of an

individual emplovyed in the department DEPARTMENT OF <--

CORRECTIONS, Bureau of Investigations and Intelligence

holding a police officer commission under the act of May 21,

1943 (P.L..469, No.210), entitled "An act providing for

commissioning as police officers certain emploves of

institutions maintained in whole or in part bv the

Commonwealth; conferring upon them the powers of constables
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in certain cases; and imposing duties on wardens and keepers

of jails, police stations and lock-ups," who meets all of the
following:
(i) Ts clearly identifiable and on official duty.
(ii) Ts using an electronic, mechanical or other

device that has been approved under section 5706(b) (4) to

intercept a wire, electronic or oral communication in the

course of official duties.

(iid) Has received training on the device.

(iv) Is not intercepting a communication from inside

the residence of an emplovee of the department DEPARTMENT <--

OF CORRECTIONS without the consent of the emplovee or

prior court approval.

* k%

" ." 4 <__
Commonwealth~

Section 2. Section 5704 of Title 18 is amended by adding
paragraphs A PARAGRAPH to read: <--

§ 5704. Exceptions to prohibition of interception and
disclosure of communications.
It shall not be unlawful and no prior court approval shall be

required under this chapter for:

\ 7 E 3 4 . 1 . R 1 o
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2 communrieations—may—be—intercepted;—recorded;—

3 mornttored——or—divutgeds

4 {Br—Pntessotherwise—provided—in—thisparagraph;—
5 after—interecepting—or—recording—an—orat—

6 commuhreation;—onty—the—seeretary;—an—agent;—other—

7 admintstrative—officeiatls—of the department—designated—
8 by—the——seeretary—andemptoyees—of—+thePennsyivania—

9 ParoteBoard—shatlhave—aceess—to—therecording——or—

10 Ihtereceptions

11 Sr—TFhe—contents—eof—an—intercepted—and—recorded—
12 orat——communication—shallbedivutged—onty—as—

13 recessary—to——safeguard—theorderiyvoperation—of State—
14 Supervision; parote—hearing purposes,—in—response—to—
15 a—court—order—or—in—the prosecutionor—investigation—
16 of—a—erimes

17 {i)—Fhisparagraph—shatlappty—to—the fotlowingt

18 A r—Orat——communication—made—fromor—to—an—

19 individuatl——subtect—toStatesupervisionr—orparote—or—
20 a—thirdparty—white—in—thewicinity—of an—agent—

21 interacting—withan—individuat—on—Statesupervision—
22 or—paretes

23 {Br—oral—communteation—made by —an—agent;—

24 investigativeortaw—enforcement—officerpresent—

25 sring—the—agentls—interaction—with—a—person—subiect—
26 to—State——supervision—orparoter

27

28

29 wiEh—an—investigativeorJdaw—enforcementofficeruyritess—
30 pursteant—to—a—tawiut—warrents
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26 (19) A person to intercept the wire communications <--

of a telemarketer, telemarketing business or an individual or

entity that initiates robocalls, as those terms are defined

in section 2 of the act of December 4, 1996 (P.L.911,

No.147), known as the Telemarketer Registration Act, provided

that the person who received the telephone call has consented

to the interception, for purposes of enforcing anyv of the

following:

(i) 47 U.S.C. § 227 (relating to restrictions on use

of telephone eguipment) .

(ii) The act of December 17, 1968 (P.L.1224,

No.387), known as the Unfair Trade Practices and Consumer

Protection Law.

(iid) The Telemarketer Registration Act.

Section 3. Subchapter B of Chapter 57 of Title 18 is amended
by adding a section to read:

§ 5729. Public access.

A request for access to audio and video recordings made bv an

agent, AS DEFINED IN 61 PA.C.S. § 6101 (RELATING TO <--

DEFINITIONS), under this chapter shall not be subject to the act

of February 14, 2008 (P.L.6, No.3), known as the Right-to-Know

Law, and shall follow the access procedures provided for under

42 Pa.C.S. Ch. 67A (relating to recordings by law enforcement

officers).

Section 4. Subchapter C of Chapter 57 of Title 18 is amended
by adding a section to read:

S 5750. Department of Corrections retention policy.

The seeretsryy SECRETARY OF CORRECTIONS shall develop a record <--
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retention policy for all communications lawfully intercepted by

department employees OF THE DEPARTMENT OF CORRECTIONS. By <--

January 1, 2024, the seeretary SECRETARY OF CORRECTIONS shall <--

issue a notice of the record retention policy developed under

this section. The notice shall be published on the departmentls— <--

DEPARTMENT OF CORRECTIONS' publicly accessible Internet website <--

and transmitted to the lLegislative Reference Bureau for

publication in the next available issue of the Pennsvlvania

Bulletin.

Section 5. Section 5781 of Title 18 is amended to read:
§ 5781. Expiration of chapter.

This chapter expires December 31, [2023] 2029, unless

extended by statute.

Seetion—6—Nothing—in—this—act——shall—be constrged—towatve— <--

Section #+ 6. This act shall take effect as follows: <--
(1) The following shall take effect in 60 days:
(1) The amendment of the definition of "oral
communication" in 18 Pa.C.S. § 5702.
(ii) The addition of 18 Pa.C.S. § 5426 5704 (19). <--
(2) The remainder of this act shall take effect

immediately.
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