SENATE AMENDED

PRIOR PRINTER'S NO. 1567 PRINTER'S NO. 3879

THE GENERAL ASSEMBLY OF PENNSYLVANIA

HOUSE BILL
No. 1236 *%%°

INTRODUCED BY KRIEGER, METCALFE, SWANGER, TURZAI, KAUFFMAN, DAY,
DelLUCA, EVERETT, JAMES, CUTLER, SAYLOR, R. MILLER, GINGRICH,
MOUL, GROVE, SACCONE, ENGLISH, LAWRENCE, COX, TALLMAN, RAPP,
SIMMONS, PYLE, MUSTIO, ROAE, ROCK, DUNBAR, GABLER, BLOOM,
REESE, BROOKS, DENLINGER AND CALTAGIRONE, APRIL 22, 2013

SENATOR SMUCKER, STATE GOVERNMENT, IN SENATE, AS AMENDED,
JUNE 27, 2014
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AN ACT
Amending Title 62 (Procurement) of the Pennsylvania Consolidated
Statutes, providing for ecomtimngenmey—fee LEGAL SERVICES <--
contracts.

The General Assembly of the Commonwealth of Pennsylvania
hereby enacts as follows:

Section 1. Title 62 of the Pennsylvania Consolidated

Statutes is amended by adding a section to read:
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§ 544. LEGAL SERVICES CONTRACTS.

(A) GENERAL RULE.--A PURCHASING AGENCY SHALL DETERMINE THE

PAYMENT METHOD TO BE USED PURSUANT TO A LEGAL SERVICES CONTRACT

ENTERED INTO UNDER SECTION 515 (RELATING TO SOLE SOURCE

PROCUREMENT) OR 518 (RELATING TO COMPETITIVE SELECTION

PROCEDURES FOR CERTAIN SERVICES).

(B) CONTRACT.--THE METHOD OF COMPENSATION DETERMINED UNDER

SUBSECTION (A) SHALL BE PART OF THE CONTRACT FOR LEGAL SERVICES.

(C) DETERMINATION.-—-THE FOLLOWING FACTORS SHALL BE

CONSIDERED BY THE PURCHASING AGENCY WHEN SELECTING A CONTRACTOR

FOR LEGAL SERVICES:

(1) WHETHER OUTSIDE COUNSEL:

(1) POSSESSES THE REQUISTITE SKILLS, EXPERTISE AND

STAFEF TO HANDLE THE NATURE, SCOPE AND COMPLEXTITY OF THE
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MATTER.

(IT) INTENDS TO ENGAGE OTHER COUNSEL OR FIRMS TO

ASSIST IN THE MATTER, AND THE MANNER TN WHICH THESE

COUNSEL OR FTRMS WILTL BE COMPENSATED.

(ITT) IS IN COMPLIANCE WITH ATLT APPLICABLE FEDERAL

AND STATE LAWS.

(2) THE ESTIMATED COSTS AND EXPENSES TO BE INCURRED TO

FULFILL THE LEGAL SERVICES CONTRACT.

(3) ANY OTHER FACTORS DEEMED NECESSARY BY THE PURCHASING

AGENCY.

(D) CONDUCT.--COMMONWEALTH ATTORNEYS SHALL BE SUBJECT TO THE

RULES OF PROFESSTONAL CONDUCT ESTABLISHED BY THE PENNSYLVANTA

SUPREME COURT UNDER SECTION 10(C) OF ARTICLE V OF THE

CONSTITUTION OF PENNSYLVANTA.

(E) POSTING.—-—-A CONTRACT UNDER THIS SECTION SHALL COMPLY

WITH CHAPTER 17 OF THE ACT OF FEBRUARY 14, 2008 (P.L.6, NO.3),

KNOWN AS THE RIGHT-TO-KNOW LAW, SUBJECT TO ALL APPLICABLE

PRIVILEGES OR EXCEPTIONS.

(F) CONTINGENT FEES.--THE FOLLOWING SHALL APPLY:

(1) IN ORDER TO ENTER INTO A TLEGAL SERVICES CONTRACT

PATD ON A CONTINGENT FEE BASTS, THE PURCHASING AGENCY SHALL

MAKE A WRITTEN DETERMINATTION THAT PAYMENT ON A CONTINGENT FEE

BASIS IS ALL OF THE FOLLOWING:

(I) FEASTIBLE AND EFFICIENT.

(IT) IN THE BEST INTEREST OF THE COMMONWEALTH.

(2) CONTINGENT FEE CONTRACTS UNDER THIS SUBSECTION SHALL

COMPLY WITH ALL OF THE FOLLOWING:

(1) COMPENSATION SHALL NOT EXCEED 25% OF AN AWARD OR

SETTLEMENT IN FAVOR OF THE COMMONWEATLTH.

(IT) THE FOLLOWING PROVISIONS SHALL BE INCLUDED IN
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THE CONTRACT:

(A) COMMONWEALTH ATTORNEYS DESIGNATED BY THE

HEAD OF THE PURCHASING AGENCY SHALL RETATIN FINAL

AUTHORITY OVER THE COURSE AND CONDUCT OF THE LEGAL

ACTION, TINCLUDING AUTHORITY TO:

(I) REVIEW AND APPROVE ALL COURT FILINGS,

INCLUDING BRIFFS, PLEADINGS, MOTIONS AND OTHER

MATERIALS.

(IT) VETO ANY DECISTON OF OUTSIDE COUNSEL.

(ITT) RETAIN THE ABILITY TO HAVE DIRECT

CONTACT WITH ANY PARTY TO THE ACTION.

(IV) PARTICIPATE IN ANY CONFERENCE CATLT,

HEARING, TRTAT OR COMMONWEALTH SETTLEMENT.

(B) THE COMMONWEALTH SHALL MATINTAIN THE

EXCLUSIVE AUTHORITY TO ACCEPT A SETTLEMENT.

(C) A DETATILED DESCRIPTION OF THE EXPECTATIONS

FOR BOTH THE CONTRACTOR AND THE COMMONWEALTH.

(ITT) A CONTINGENT FEE SHALL NOT BE BASED ON A

PENALTY OR CIVIL FINE AWARDED OR AN AMOUNT ATTRIBUTABLE

TO A PENALTY OR CTIVIL FINE.

(IV) A CONTRACTOR THAT PROVIDES ILEGAL SERVICES

PURSUANT TO A CONTINGENT FEE AGREEMENT SHALL MATNTATIN

DETATLED CURRENT RECORDS AND DOCUMENTATION OF ALL

EXPENSES, CHARGES, CREDITS, RECEIPTS AND OTHER FINANCIAL

RECORDS RELATING TO THE LEGAL SERVICES PROVIDED FOR NO

LESS THAN FOUR YEARS FROM THE EXECUTION OF THE CONTRACT.

(3) BY FEBRUARY 1 OF EACH YEAR, THE HEAD OF THE

PURCHASING AGENCY SHATLT SUBMIT A REPORT TO THE PRESTDENT PRO

TEMPORE, MAJORITY LEADER AND MINORITY TEADER OF THE SENATE,

AND THE SPEAKER, MAJORITY TLEADER AND MINORITY TLEADER OF THE
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HOUSE OF REPRESENTATIVES RELATING TO THE USE OF CONTINGENCY

FEE CONTRACTS UNDER THIS SECTION IN THE PRECEDING CALENDAR

YEAR. SUBJECT TO ALL APPLICABLE PRIVILEGES, THE REPORT SHALL

INCLUDE ALL OF THE FOLLOWING INFORMATTION:

(I) ATLTL CURRENT CONTINGENT FEE CONTRACTS OR

CONTRACTS THAT EXPTRED IN THE CALENDAR YEAR, WITH

DESCRIPTION OF ALL OF THE FOLLOWING:

(A) THE NAME OF THE OUTSIDE COUNSEL AND THE NAME

OF THE ATTORNEY REPRESENTING THE COMMONWEALTH.

(B) THE NATURE AND STATUS OF THE MATTER.

(C) THE NAME OF THE PARTIES TO THE MATTER.

(D) THE AMOUNT OF ANY RECOVERY BY THE

COMMONWEATLTH .

(E) THE AMOUNT OF ANY CONTINGENT FEE PAID AT THE

CONCLUSION OF THE LITIGATION.

(IT) THE WRITTEN DETERMINATIONS MADE UNDER PARAGRAPH

(1) .

(4) THIS SUBSECTION SHALL NOT APPLY TO CONTRACTS WHERE

THE GROSS AMOUNT OF THE AWARD OR SETTLEMENT IS LESS THAN

$100,000.

(5) THE REPORT SHALL NOT INCLUDE MATTERS THAT ARE

RELATED TO AN ONGOING INVESTIGATION.

(G) APPLICABILITY.--THIS SECTION SHATLL NOT APPLY TO ILEGAL

SERVICES CONTRACTS ENTERED INTO BY THE PUBLIC SCHOOL EMPLOYEES'

RETIREMENT SYSTEM OR THE STATE EMPTLOYEES' RETIREMENT SYSTEM.

(H) DEFINITIONS.--AS USED IN THIS SECTION, THE FOLLOWING

WORDS AND PHRASES SHALL HAVE THE MEANINGS GIVEN TO THEM IN THIS

SUBSECTION UNLESS THE CONTEXT CLEARLY INDICATES OTHERWISE:

"COMMONWEATLTH ATTORNEY." AN ATTORNEY AT TAW EMPLOYED BY THE

PURCHASING AGENCY WHO IS ELIGIBLE TO PARTICIPATE IN THE

20130HB1236PN3879 -9 -



1 RETIREMENT SYSTEM UNDER 71 PA.C.S. PT. XXV (RELATING TO

2 RETIREMENT FOR STATE EMPLOYEES AND OFFICERS).

3 "OUTSIDE COUNSEL." A PRIVATE ATTORNEY AT TLAW, LAW FTRM,

4 PARTNERSHTIP, ASSOCIATION OR PROFESSTONAL CORPORATION.

5 Section 2. This act shall take effect in 60 days.
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