As Introduced

135th General Assembly

Regular Session H. B. No. 108

2023-2024
Representatives Santucci, Miller, A.

Cosponsors: Representatives Gross, Williams, McNally, White, Dell'Aquila,

Schmidt

A BILL

To amend sections 5739.12 and 5739.99 and to enact
section 5739.28 of the Revised Code to enact the
Nonprofit Workforce Reinvestment Act to allow
certaln tax-exempt retailers to retain a portion
of state sales taxes to fund employment

services.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 5739.12 and 5739.99 be amended
and section 5739.28 of the Revised Code be enacted to read as

follows:

Sec. 5739.12. (A) (1) Each person who has or is required to
have a vendor's license, on or before the twenty-third day of
each month, shall make and file a return for the preceding month
in the form prescribed by the tax commissioner, and shall pay
the tax shown on the return to be due. The return shall be filed
electronically using the Ohio business gateway, as defined in
section 718.01 of the Revised Code, the Ohio telefile system, or
any other electronic means prescribed by the commissioner.

Payment of the tax shown on the return to be due shall be made
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electronically in a manner approved by the commissioner. The
commissioner may require a vendor that operates from multiple
locations or has multiple vendor's licenses to report all tax
liabilities on one consolidated return. The return shall show
the amount of tax due from the vendor to the state for the
period covered by the return and such other information as the
commissioner deems necessary for the proper administration of
this chapter. The commissioner may extend the time for making
and filing returns and paying the tax, and may require that the
return for the last month of any annual or semiannual period, as
determined by the commissioner, be a reconciliation return
detailing the vendor's sales activity for the preceding annual
or semiannual period. The reconciliation return shall be filed
by the last day of the month following the last month of the
annual or semiannual period. The commissioner may remit all or
any part of amounts or penalties that may become due under this
chapter and may adopt rules relating thereto. Such return shall
be filed electronically as directed by the tax commissioner, and
payment of the amount of tax shown to be due thereon, after
deduction of any discount provided for under this section, shall
be made electronically in a manner approved by the tax

commissioner.

(2) Any person required to file returns and make payments
electronically under division (A) (1) of this section may apply
to the tax commissioner on a form prescribed by the commissioner
to be excused from that requirement. For good cause shown, the
commissioner may excuse the person from that requirement and may
permit the person to file the returns and make the payments

required by this section by nonelectronic means.

(B) (1) If the return is filed and the amount of tax shown

thereon to be due is paid on or before the date such return is
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required to be filed, the vendor shall be entitled to a discount
of three-fourths of one per cent of the amount shown to be due

on the return.

(2) A vendor that has selected a certified service
provider as its agent shall not be entitled to the discount if
the certified service provider receives a monetary allowance
pursuant to section 5739.06 of the Revised Code for performing
the vendor's sales and use tax functions in this state. Amounts
paid to the clerk of courts pursuant to section 4505.06 of the
Revised Code shall be subject to the applicable discount. The
discount shall be in consideration for prompt payment to the
clerk of courts and for other services performed by the vendor

in the collection of the tax.

(C) (1) Upon application to the tax commissioner, a vendor
who is required to file monthly returns may be relieved of the
requirement to report and pay the actual tax due, provided that
the vendor agrees to remit to the commissioner payment of not
less than an amount determined by the commissioner to be the
average monthly tax liability of the vendor, based upon a review
of the returns or other information pertaining to such vendor
for a period of not less than six months nor more than two years
immediately preceding the filing of the application. Vendors who
agree to the above conditions shall make and file an annual or
semiannual reconciliation return, as prescribed by the
commissioner. The reconciliation return shall be filed
electronically as directed by the tax commissioner, and payment
of the amount of tax shown to be due thereon, after deduction of
any discount provided in this section, shall be made
electronically in a manner approved by the commissioner. Failure
of a vendor to comply with any of the above conditions may

result in immediate reinstatement of the requirement of
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reporting and paying the actual tax liability on each monthly
return, and the commissioner may at the commissioner's
discretion deny the vendor the right to report and pay based
upon the average monthly liability for a period not to exceed
two years. The amount ascertained by the commissioner to be the
average monthly tax liability of a vendor may be adjusted, based
upon a review of the returns or other information pertaining to
the vendor for a period of not less than six months nor more

than two years preceding such adjustment.

(2) The commissioner may authorize vendors whose tax
liability is not such as to merit monthly returns, as
ascertained by the commissioner upon the basis of administrative
costs to the state, to make and file returns at less frequent
intervals. When returns are filed at less frequent intervals in
accordance with such authorization, the vendor shall be allowed
the discount provided in this section in consideration for
prompt payment with the return, provided the return is filed and
payment is made of the amount of tax shown to be due thereon, at
the time specified by the commissioner, but a vendor that has
selected a certified service provider as its agent shall not be

entitled to the discount.

(D) Any vendor who fails to file a return or, except as

authorized under section 5739.28 of the Revised Code, to pay the

full amount of the tax shown on the return to be due in the
manner prescribed under this section and the rules of the
commissioner may, for each such return, be required to forfeit
and pay into the state treasury an additional charge not
exceeding fifty dollars or ten per cent of the tax required to
be paid for the reporting period, whichever is greater, as
revenue arising from the tax imposed by this chapter, and such

sum may be collected by assessment in the manner provided in
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section 5739.13 of the Revised Code. The commissioner may remit 112
all or a portion of the additional charge and may adopt rules 113
relating to the imposition and remission of the additional 114
charge. 115

(E) If the amount required to be collected by a vendor 116
from consumers is in excess of the applicable percentage of the 117
vendor's receipts from sales that are taxable under section 118
5739.02 of the Revised Code, or in the case of sales subject to 119
a tax levied pursuant to section 5739.021, 5739.023, or 5739.026 120
of the Revised Code, in excess of the percentage equal to the 121
aggregate rate of such taxes and the tax levied by section 122
5739.02 of the Revised Code, such excess shall be remitted along 123
with the remittance of the amount of tax due under section 124
5739.10 of the Revised Code. 125

(F) The commissioner, if the commissioner deems it 126
necessary in order to insure the payment of the tax imposed by 127
this chapter, may require returns and payments to be made for 128
other than monthly periods. 129

(G) Any vendor required to file a return and pay the tax 130
under this section whose total payment for a year equals or 131
exceeds the amount shown in division (A) of section 5739.122 of 132
the Revised Code is subject to the accelerated tax payment 133
requirements in divisions (B) and (C) of that section. For a 134
vendor that operates from multiple locations or has multiple 135
vendor's licenses, in determining whether the vendor's total 136
payment equals or exceeds the amount shown in division (A) of 137
that section, the vendor's total payment amount shall be the 138
amount of the vendor's total tax liability for the previous 139
calendar year for all of the vendor's locations or licenses. 140

Sec. 5739.28. (A) As used in this section: 141
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(1) "Qualifving retailer" means a vendor that is an 142
organization exempt from federal income taxation under section 143
501 (a) of the Internal Revenue Code, as described in section 144
501 (c) (3) of the Internal Revenue Code, that has been certified 145
by the director of development under division (B) of this 146
section as satisfving both of the following conditions: 147

(a) Operates one or more retail stores that routinely sell 148
tangible personal property donated to the vendor; 149

(b) Has experience in providing and uses a portion of its 150
revenue to provide job training and placement services and 151
employment to individuals with workplace disadvantages. 152

(2) "Workplace disadvantages" means disabilities and other 153
barriers to employment including mental health issues, criminal 154
history, veteran status, and homelessness. 155

(B) A vendor may apply to the director of development to 156
be certified as a qualifyving retailer on a form and in the 157
manner that the director shall prescribe. The vendor shall 158
include with the application records of the number of 159
individuals trained and employed through workforce development 160
programs offered by the vendor and any other information the 161
director may require to determine whether the vendor gqualifies 162
as a qualifying retailer. The director shall issue a 163
determination to the vendor within thirty days after receiving 164
an application. If the application is approved, the director 165
shall certify the determination to the tax commissioner and 166
issue a certificate to the vendor. If the application is denied, 167
the director shall inform the vendor of the reason for the 168
denial. 169

(C) Except as provided in division (D) of this section, a 170
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qualifving retailer may retain up to twenty-five per cent of the

revenue the vendor receives from collecting the tax levied under

section 5739.02 of the Revised Code from consumers on the sale

of tangible personal property donated to the vendor. A

gqualifying retajiler shall report the amount retained for each

applicable time period on the vendor's return filed under

section 5739.12 of the Revised Code.

Retained revenue shall be used by a gualifyving retailer

exclusively to fund job training and placement services for

individuals with workplace disadvantages into competitive

employment. Not later than the thirty-first day of January of

each vear, a gqualifying retailer shall file a report with the

department of development accounting for the use of funds

retained in the preceding vear and listing the number of

individuals served by the retailer's workforce programs in that

vear. The department shall review each report to ensure

compliance with this division and notify the tax commissioner of

any noncompliance. The department shall not conduct such a

review more than four vears after the last day of the vear

covered by the report.

The tax commissioner may make an assessment under section

5739.13 of the Revised Code to recover any taxes retained under

this section that a gualifving retailer did not use for purposes

authorized under this section.

(D) A gualifying retaijiler shall not retain more than one

million dollars in revenue under this section in any calendar

vear. The retention of revenue in excess of this limitation by a

gqualifying retajiler shall be treated as a failure to pay the

full amount of tax under division (D) of section 5739.12 of the

Revised Code.
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Sec. 5739.99. (A) Whoever violates section 5739.26 or
5739.29 of the Revised Code shall be fined not less than twenty-
five nor more than one hundred dollars for a first offense; for
each subsequent offense such person shall, if a corporation, be
fined not less than one hundred nor more than five hundred
dollars, or if an individual, or a member of a partnership,
firm, or association, be fined not less than twenty-five nor
more than one hundred dollars, or imprisoned not more than sixty

days, or both.

(B) Whoever violates division (A) of section 5739.30 of
the Revised Code shall be fined not less than one hundred nor
more than one thousand dollars, or imprisoned not more than

sixty days, or both.

(C) (1) Whoever violates division (A) (1) of section 5739.31
of the Revised Code shall be fined not less than twenty-five nor
more than one hundred dollars. If the offender previously has
been convicted of a violation of division (A) (1) of section
5739.31 of the Revised Code, the offender is guilty of a felony

of the fourth degree.

(2) Whoever violates division (A) (2) of section 5739.31 of
the Revised Code shall be fined not less than one hundred
dollars nor more than five hundred dollars, or imprisoned for
not more than ten days, or both, for the first offense; for each
subsequent offense, each such person shall be fined not less
than one thousand dollars nor more than twenty-five hundred
dollars, or imprisoned not more than thirty days, or both. The
motor vehicles and goods of any person charged with violating
division (A) (2) of section 5739.31 of the Revised Code may be
impounded and held pending the disposition of the charge, and

may be sold at auction by the county sheriff in the manner
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prescribed by law to satisfy any fine imposed by this division.

(3) Whoever violates division (B) of section 5739.31 of
the Revised Code is guilty of a felony of the fourth degree.
Each day that business is conducted while a vendor's license is

suspended constitutes a separate offense.

(D) Except as otherwise provided in this section, whoever
violates sections 5739.01 to 5739.31 of the Revised Code, or any
lawful rule promulgated by the department of taxation under
authority of such sections, shall be fined not less than twenty-

five nor more than one hundred dollars.

(E) Whoever violates section 5739.12 of the Revised Code
by failing to remit to the state the tax collected under section
5739.02, 5739.021, 5739.023, or 5739.026 of the Revised Code,

except as authorized under section 5739.28 of the Revised Code,

is guilty of a felony of the fourth degree and shall suffer the
loss of the person's vendor's license as required by section
5739.17 of the Revised Code. A person shall not be eligible for

a vendor's license for two years following conviction.

(F) Whoever violates division (E) of section 5739.17 of
the Revised Code is guilty of failure to display a transient
vendor's license, a minor misdemeanor. A sheriff or police
officer in a municipal corporation may enforce this division.
The prosecuting attorney of a county shall inform the tax
commissioner of any instance when a complaint is brought against

a transient vendor pursuant to this division.

(G) Whoever violates section 5739.103 of the Revised Code
shall be fined not less than twenty-five nor more than one
hundred dollars. If the offender previously has been convicted

of violating that section, the offender is guilty of a felony of
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the fourth degree.

(H) The penalties provided in this section are in addition
to any penalties imposed by the tax commissioner under section

5739.133 of the Revised Code.

Section 2. That existing sections 5739.12 and 5739.99 of

the Revised Code are hereby repealed.

Section 3. This act shall be referred to as the Nonprofit

Workforce Reinvestment Act.

Section 4. Section 5739.99 of the Revised Code is
presented in this act as a composite of the section as amended
by both S.B. 143 and S.B. 200 of the 124th General Assembly. The
General Assembly, applying the principle stated in division (B)
of section 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of simultaneous operation,
finds that the composite is the resulting version of the section
in effect prior to the effective date of the section as

presented in this act.
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