S.B. 57

SENATE BILL NO. 57-COMMITTEE ON JUDICIARY
(ON BEHALF OF THE NEVADA SUPREME COURT)

PREFILED DECEMBER 20, 2012

Referred to Committee on Judiciary

SUMMARY—Revises provisions relating to legal representation of
certain persons by the Attorney General or the chief
legal officer of a political subdivision of this State in
certain civil actions. (BDR 3-389)

FISCAL NOTE: Effect on Local Government: May have Fiscal Impact.
Effect on the State: Yes.

EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is material to be omitted.

AN ACT relating to legal representation; clarifying the authority of
the Attorney General to provide for the legal defense of
state judicial officers in civil actions relating to their
public duties or employment under certain circumstances;
clarifying the authority of the chief legal officer of a
political subdivision of this State to provide for the legal
defense of local judicial officers in civil actions relating to
their public duties or employment under -certain
circumstances; requiring the Attorney General or the chief
legal officer to provide for the legal defense of certain
persons who are not officers or employees of the State or
a political subdivision of this State in a civil action
relating to the public duties or employment of certain
officers or employees of this State or a political
subdivision; clarifying that certain statutory provisions
relating to legal representation of certain persons in
certain civil actions do not abrogate, alter or affect the
immunity of such persons under other law; and providing
other matters properly relating thereto.
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Legislative Counsel’s Digest:

Under existing law, the Attorney General provides legal counsel to any present
or former officer or employee of the State, any immune contractor or any State
Legislator in a civil action brought against that person based on any alleged act or
omission relating to the person’s public duty or employment if: (1) the person
submits a written request for such legal counsel; and (2) the Attorney General
determines that it appears that the person was acting within the course and scope of
his or her public duty or employment and in good faith. In addition, under existing
law, the chief legal officer or other authorized legal representative of a political
subdivision of this State provides legal counsel to any present or former officer or
employee of that political subdivision or a present or former member of a local
board or commission if: (1) the person submits a written request for such legal
counsel; and (2) the chief legal officer or authorized legal representative determines
that it appears that the person was acting within the course and scope of his or her
public duty or employment and in good faith. (NRS 41.0339)

Sections 2-4 and 6-11 of this bill clarify existing law by specifically requiring:
(1) the Attorney General to provide legal counsel under these circumstances to any
present or former justice of the Supreme Court, senior justice, judge of a district
court or senior judge; and (2) the chief legal officer or other authorized legal
representative of a political subdivision of this State to provide legal counsel under
these circumstances to any present or former justice of the peace, senior justice of
the peace, municipal judge or senior municipal judge of that political subdivision.
In addition, sections 2-4 and 6-11 of this bill require the Attorney General or the
chief legal officer or other authorized legal representative of a political subdivision
of this State to provide counsel for certain persons who are not employees or
officers of the State or political subdivision but who are named as defendants in a
civil action solely because of an alleged act or omission relating to the public duties
or employment of certain officers or employees of the State or political subdivision.

Section 5 of this bill clarifies that the statutory provisions relating to legal
representation in civil actions relating to the public duties or employment of such
persons do not abrogate, alter or affect the immunity of such persons under other
law.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT AS FOLLOWS:

Section 1. Chapter 41 of NRS is hereby amended by adding
thereto the provisions set forth as sections 2 to 5, inclusive, of this
act.

Sec. 2. As used in NRS 41.0338 to 41.0347, inclusive, and
sections 2 to 5, inclusive, of this act, unless the context otherwise
requires, the words and terms defined in NRS 41.0338 and
sections 3 and 4 of this act have the meanings ascribed to them in
those sections.

Sec. 3. “Local judicial officer” means a justice of the peace,
senior justice of the peace, municipal judge or senior municipal
judge.

Sec. 4. “State judicial officer” means a justice of the
Supreme Court, senior justice, judge of a district court or senior

Jjudge.
* S B 5 7 %




—_
SOOI N W~

BAEA DD D L L L LW LW WL WERNNNNDNNDNDINDDNDN P = —m e =
PULWN—LOOXONTATNPAEWNN—R,OOOIANNDE WL OOVOIANWN A WN—

—3-

Sec. 5. The provisions of NRS 41.0338 to 41.0347, inclusive,
and sections 2 to 5, inclusive, of this act do not abrogate or
otherwise alter or affect any immunity from, or protection against,
any civil action or civil liability which is provided by law to a local
judicial officer, state judicial officer, officer or employee of this
State or a political subdivision of this State, immune contractor,
State Legislator, member of a state board or commission or
member of a local board or commission for any act or omission
relating to the person’s public duties or employment.

Sec. 6. NRS 41.0337 is hereby amended to read as follows:

41.0337 1. No tort action arising out of an act or omission
within the scope of a person’s public duties or employment may be
brought against any present or former:

B (a) Local judicial officer or state judicial officer;

(b) Officer or employee of the State or of any political
subdivision;

23} (¢) Immune contractor; or

B (d) State Legislator,
= unless the State or appropriate political subdivision is named a
party defendant under NRS 41.031.

2. No tort action may be brought against a person who is
named as a defendant in the action solely because of an alleged
act or omission relating to the public duties or employment of any
present or former:

(a) Local judicial officer or state judicial officer;

(b) Officer or employee of the State or of any political
subdivision;

(¢c) Immune contractor; or

(d) State Legislator,

= unless the State or appropriate political subdivision is named a
party defendant under NRS 41.031.
Sec. 7. NRS 41.0338 is hereby amended to read as follows:
41.0338
— i “Off cial attorney means:

1. The Attorney General, in an action which involves {a} ¢

(a) A present or former state judicial officer, State Legislator,
officer or employee of this State, immune contractor or member of a
state board or commission {7} ; or

(b) A person who is named as a defendant in the action solely
because of an alleged act or omission relating to the public duties
or employment of a person listed in paragraph (a).

2. The chief legal officer or other authorized legal
representative of a political subdivision, in an action which involves
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(a) A present or former local judicial officer of that political
subdivision, a present or former officer or employee of that
political subdivision or a present or former member of a local board
or commission 1 ; or

(b) A person who is named as a defendant in the action solely
because of an alleged act or omission relating to the public duties
or employment of a person listed in paragraph (a).

Sec. 8. NRS 41.0339 is hereby amended to read as follows:

41.0339 The official attorney shall provide for the defense,
including the defense of cross-claims and counterclaims, of any
present or former local judicial officer, state judicial officer, officer
or employee of the State or a political subdivision, immune
contractor or State Legislator in any civil action brought against that
person based on any alleged act or omission relating to the person’s
public duties or employment , or any other person who is named as
a defendant in a civil action solely because of an alleged act or
omission relating to the public duties or employment of a local
judicial officer, state judicial officer, officer or employee of the
State or a political subdivision, immune contractor or State
Legislator, if:

1. Within 15 days after service of a copy of the summons and
complaint or other legal document commencing the action, the
person submits a written request for defense:

(a) To the official attorney; or

(b) If the officer, employee or immune contractor has an
administrative superior, to the administrator of the person’s agency
and the official attorney; and

2. The official attorney has determined that the act or omission
on which the action is based appears to be within the course and
scope of public duty or employment and appears to have been
performed or omitted in good faith.

Sec. 9. NRS 41.0341 is hereby amended to read as follows:

41.0341 If the complaint is filed in a court of this state:

1. The local judicial officer, state judicial officer, officer,
employee, board or commission member , fer} State Legislator {1} or
other person for whom the official attorney is required to provide
a defense pursuant to NRS 41.0339; and

2. The state or any political subdivision named as a party
defendant,
= cach has 45 days after their respective dates of service to file an
answer or other responsive pleading.

Sec. 10. NRS 41.0346 is hereby amended to read as follows:

41.0346 1. At any time after the official attorney has
appeared in any civil action and commenced to defend any person
sued as a local judicial officer, state judicial officer, public officer,
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employee, immune contractor, member of a board or commission,
et} State Legislator {;} or any other person defended by the official
attorney pursuant to NRS 41.0339, the official attorney may apply
to any court to withdraw as the attorney of record for that person
based upon:

(a) Discovery of any new material fact which was not known at
the time the defense was tendered and which would have altered the
decision to tender the defense;

(b) Misrepresentation of any material fact by the person
requesting the defense, if that fact would have altered the decision to
tender the defense if the misrepresentation had not occurred;

(c) Discovery of any mistake of fact which was material to the
decision to tender the defense and which would have altered the
decision but for the mistake;

(d) Discovery of any fact which indicates that the act or
omission on which the civil action is based was not within the
course and scope of public duty or employment or was wanton or
malicious;

(e) Failure of the defendant to cooperate in good faith with the
defense of the case; or

(f) If the action has been brought in a court of competent
jurisdiction of this state, failure to name the State or political
subdivision as a party defendant, if there is sufficient evidence to
establish that the civil action is clearly not based on any act or
omission relating to the {defendant’s} public f{duty} duties or
employment +} of a local judicial officer, state judicial officer,
public off cer, employee, immune contractor, member of a board
or commission or State Legislator.

2. If any court grants a motion to withdraw on any of the
grounds set forth in subsection 1 brought by the official attorney, the
State or political subdivision has no duty to continue to defend any
person who is the subject of the motion to withdraw.

Sec. 11. NRS 41.0347 is hereby amended to read as follows:

41.0347 1. If the official attorney does not provide for the
defense of a present or former local judicial officer, state judicial
officer, officer, employee, immune contractor, member of a board or
commission of the State or any political subdivision or fef-a} State
Legislator in any civil action in which the State or political
subdivision is also a named defendant, or which was brought in a
court other than a court of competent jurisdiction of this state, and if
it is judicially determined that the injuries arose out of an act or
omission of that person during the performance of any duty within
the course and scope of the person’s public duty or employment and
that the person’s act or omission was not wanton or malicious:
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H- (a) If the Attorney General was responsible for providing
the defense, the State is liable to that person for reasonable expenses
in prosecuting the person’s own defense, including court costs and
attorney’s fees. These expenses must be paid, upon approval by the
State Board of Examiners, from the Reserve for Statutory
Contingency Account.

21 (b) If the chief legal officer or attorney of a political
subdivision was responsible for providing the defense, the political
subdivision is liable to that person for reasonable expenses in
carrying on the person’s own defense, including court costs and
attorney’s fees.

2. If'the official attorney does not provide for the defense of a
person who is named as a defendant in any civil action solely
because of an alleged act or omission relating to the public duties
or employment of a present or former local judicial officer, state
judicial officer, officer or employee of the State or a political
subdivision of this State, immune contractor or State Legislator
and the State or political subdivision is also a named defendant, or
the civil action was brought in a court other than a court of
competent jurisdiction of this State, and if it is judicially
determined that the injuries arose out of an act or omission of a
local judicial officer, state judicial officer, officer or employee of
the State or a political subdivision of this State, immune
contractor or State Legislator during the performance of any duty
within the course and scope of such a person’s public duty or
employment and that the person’s act or omission was not wanton
or malicious:

(a) If the Attorney General was responsible for providing the
defense, the State is liable to the person for reasonable expenses in
prosecuting the person’s own defense, including court costs and
attorney’s fees. These expenses must be paid, upon approval by the
State Board of Examiners, from the Reserve for Statutory
Contingency Account.

(b) If the chief legal officer or attorney of a political
subdivision was responsible for providing the defense, the political
subdivision is liable to that person for reasonable expenses in
carrying on the person’s own defense, including court costs and
attorney’s fees.

Sec. 12. This act becomes effective on July 1, 2013.

* S B 5 7 %











<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo false
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /FRA <>
    /ENU (Use these settings to create PDF documents with higher image resolution for improved printing quality. The PDF documents can be opened with Acrobat and Reader 5.0 and later.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308000200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e30593002537052376642306e753b8cea3092670059279650306b4fdd306430533068304c3067304d307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e30593002>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


