Assembly Bill No. 413-Assemblymen Daly, Conklin, Hickey;
Atkinson, Bobzien, Bustamante Adams, Carlton, Ellison,
Horne, Kirkpatrick, Pierce and Smith

CHAPTER..........

AN ACT relating to public works; making various changes relating
to the withholding of retainage on progress payments for
public works contracts; and providing other matters properly
relating thereto.

L egidative Counsel’s Digest:

Existing law requires a public body to withhold as retainage at least 10 percent
of the progress payments owed to a contractor on a public works project during the
first half of the project. (NRS 338.515) Similarly, contractors and subcontractors
may withhold as retainage not more than 10 percent of progress payments to their
subcontractors and suppliers during the first half of the public works project. (NRS
338.555, 338.595) Sections 1, 3 and 5 of this bill revise the maximum amount of
retainage that may be withheld during the first half of the project to 5 percent of the
progress payment. Sections 1, 3 and 5 also provide that, except under limited
circumstances, the amount of retainage may not exceed 2.5 percent of progress
payments during the second half of a public works project. Section 1 also allows a
public body to pay some or al of the retainage withheld during the first half of the
project if satisfactory progress is being made in the work or if a subcontractor has
completed its portion of the work.

EXPLANATION — Matter in bolded italics is new; matter between brackets fomitted-material} is materia to be omitted.

THE PEOPLE OF THE STATE OF NEVADA, REPRESENTED IN
SENATE AND ASSEMBLY, DO ENACT ASFOLLOWS:

Section 1. NRS 338.515 is hereby amended to read as follows:

338515 1. Except as otherwise provided in NRS 338.525, a
public body and its officers or agents awarding a contract for a
public work shall pay or cause to be paid to a contractor the progress
payments due under the contract within 30 days after the date the
public body receives the progress bill or within a shorter period if
the provisions of the contract so provide. Not more than [96} 95
percent of the amount of any progress payment may be paid until 50
percent of the work required by the contract has been performed.

2. After 50 percent of the work required by the contract has
been performed, the public body may pay fany} to the contractor:

(@ Any of the remaning progress payments without
withholding additional retainage ; and

(b) Any amount of any retainage that was withheld from
progress payments pursuant to subsection 1,
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& if, in the opinion of the public body, satisfactory progressis being
made in the work.

2} 3. After determining in accordance with subsection 2
whether satisfactory progressis being made in the work, the public
body may pay to the contractor an amount of any retainage that
was withheld from progress payments pursuant to subsection 1 if:

(&) A subcontractor has performed a portion of the work;

(b) The public body determines that the portion of the work
has been completed in compliance with all applicable plans and
specifications,

(c) The subcontractor submits to the contractor:

(1) A release of the subcontractor’s claim for a mechanic's
lien for the portion of the work; and

(2) From each of the subcontractor’s subcontractors and
suppliers who performed work or provided material for the portion
of the work, a release of his or her claim for a mechanic’slien for
the portion of the work; and

(d) The amount of the retainage which the public body paysis
in proportion to the portion of the work which the subcontractor
has performed.

4. If, pursuant to subsection 3, the public body pays to the
contractor an amount of any retainage that was withheld from
progress payments pursuant to subsection 1 for the portion of the
work which has been performed by the subcontractor, the
contractor must pay to the subcontractor the portion of any
retainage withheld by the contractor pursuant to NRS 338.555 for
the portion of the work. If, pursuant to this subsection, the
contractor pays to the subcontractor the portion of any retainage
withheld by the contractor pursuant to NRS 338.555 for the
portion of the work which has been performed by the
subcontractor, the subcontractor must pay to the subcontractor’s
subcontractors and suppliers the portion of any retainage withheld
by the subcontractor pursuant to NRS 338.595 for the portion of
the work.

5. If, after determining in accordance with subsection 2
whether satisfactory progressis being made in the work, the public
body continues to withhold retainage from remaining progress
payments:

(a) If the public body does not withhold any amount pursuant
to NRS 338.525:

(1) The public body may not withhold more than 2.5
percent of the amount of any progress payment; and
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(2) Before withholding any amount pursuant to
subparagraph (1), the public body must pay to the contractor 50
percent of the amount of any retainage that was withheld from
progress payments pursuant to subsection 1; or

(b) If the public body withholds any amount pursuant to
NRS 338.525:

(1) The public body may not withhold more than 5 percent
of the amount of any progress payment; and

(2) The public body may continue to retain the amount of
any retainage that was withheld from progress payments pursuant
to subsection 1.

6. Except as otherwise provided in NRS 338.525, a public
body shall identify in the contract and pay or cause to be paid to a
contractor the actual cost of the supplies, materials and equipment
that:

(&) Areidentified in the contract;

(b) Have been delivered and stored at a location, and in the time
and manner, specified in a contract by the contractor or a
subcontractor or supplier for use in a public work; and

(c) Are in short supply or were specialy made for the public
work,
= within 30 days after the public body receives a progress bill from
the contractor for those supplies, materials or equipment.

B} 7. A public body shall pay or cause to be paid to the
contractor at the end of each quarter interest for the quarter on any
amount withheld by the public body pursuant to NRS 338.400 to
338.645, inclusive, at arate equal to the rate quoted by at least three
insured banks, credit unions or savings and loan associations in this
State as the highest rate paid on a certificate of deposit whose
duration is approximately 90 days on the first day of the quarter. If
the amount due to a contractor pursuant to this subsection for any
quarter is less than $500, the public body may hold the interest until:

(@) The end of a subsequent quarter after which the amount of
interest due is $500 or more;

(b) The end of the fourth consecutive quarter for which no
interest has been paid to the contractor; or

(c) The amount withheld under the contract is due pursuant to
NRS 338.520,
= whichever occursfirst.

M1 8. |If the Labor Commissioner has reason to believe that a
worker is owed wages by a contractor or subcontractor, the Labor
Commissioner may require the public body to withhold from any
payment due the contractor under this section and pay the Labor
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Commissioner instead, an amount equal to the amount the Labor
Commissioner believes the contractor owes to the worker. This
amount must be paid by the Labor Commissioner to the worker if
the matter is resolved in the worker’s favor, otherwise it must be
returned to the public body for payment to the contractor.

Sec. 2. NRS 338.530 is hereby amended to read as follows:

338,530 1. If apublic body receives:

(@) A progress bill or retainage bill, fails to give a contractor a
written notice of any withholding in the manner set forth in
subsection 2 of NRS 338.525, and does not pay the contractor
within 30 days after receiving the progress hill or retainage bill; or

(b) A contractor’s written notice of the correction of a condition
set forth pursuant to subsection 2 of NRS 338.525 as the reason for
the withholding, signed by an authorized agent of the contractor,
and failsto:

(1) Pay the amount of the progress payment or retainage
payment that was withheld from the contractor within 30 days after
the public body receives the next progress bill or retainage bill; or

(2) Object to the scope and manner of the correction, within
30 days after the public body receives the notice of correction, in a
written statement that sets forth the reason for the objection and is
signed by an authorized agent of the public body,
= the public body shall pay to the contractor, in addition to the
entire amount of the progress bill or retainage bill or any unpaid
portion thereof, interest from the 30th day on the amount delayed, at
a rate equal to the amount provided for in subsection {3} 7 of NRS
338.515, until payment is made to the contractor.

2. If the public body objects pursuant to subparagraph (2) of
paragraph (b) of subsection 1, it shall pay to the contractor an
amount equal to the value of the corrections to which the public
body does not object.

Sec. 3. NRS 338.555 is hereby amended to read as follows:

338,555 1. If a public body and a contractor enter into a
contract for a public work, the contractor may withhold as retainage
not more than {16} 5 percent from the amount of any progress
payment due under a subcontract which is made before 50 percent
of the work has been completed under the subcontract. [FFhereafter}

2. After 50 percent of the work required by the contract has
been performed, the contractor shall pay any additional progress
payments due under the subcontract without withholding any
additional retainage if, in the opinion of the contractor, satisfactory
progress is being made in the work under the subcontract, and the




—-5-

payment must be equal to that paid by the public body to the
contractor for the work performed by the subcontractor.

2} If the contractor continues to withhold retainage from
remaining progress payments:

(a) If the contractor does not withhold any amount pursuant to
NRS 338.560:

(1) The contractor may not withhold more than 2.5 percent
of the amount of any progress payment; and

(2) Before withholding any amount pursuant to
subparagraph (1), the contractor must pay to the subcontractor 50
percent of the amount of any retainage that was withheld from
progress payments pursuant to subsection 1; or

(b) If the contractor withholds any amount pursuant to
NRS 338.560:

(1) The contractor may not withhold more than 5 percent of
the amount of any progress payment; and

(2) The contractor may continue to retain the amount of
any retainage that was withheld from progress payments pursuant
to subsection 1.

3. If the contractor receives a payment of interest earned on the
retainage or an amount withheld from a progress payment, the
contractor shall, within 10 days after he or she receives the money,
pay to each subcontractor or supplier that portion of the interest
received from the public body which is attributable to the retainage
or amount withheld from a progress payment by the contractor to
the subcontractor or supplier.

Sec. 4. NRS 338.560 is hereby amended to read as follows:

338560 1. A contractor may withhold from a progress
payment or retainage payment an amount sufficient to pay:

(@) The expenses the contractor reasonably expects to incur as a
result of the failure of his or her subcontractor or supplier to comply
with the subcontract or applicable building code, law or regulation.

(b) An amount withheld from payment to the contractor by a
public body pursuant to subsection {4} 8 of NRS 338.515 for aclaim
for wages against the subcontractor.

2. A contractor shall, within 10 days after the contractor
receives:

(8) A progress payment or retainage payment from the public
body for an amount that is less than the amount set forth in the
applicable progress bill or retainage bill; or

(b) A progress bill or retainage bill from his or her subcontractor
or supplier,
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= give awritten notice to his or her subcontractor or supplier of any
amount that will be withheld pursuant to this section.

3. The written notice must:

(@) Setforth:

(1) The amount of the progress payment or retainage
payment that will be withheld from his or her subcontractor or
supplier; and

(2) A detailed explanation of the reason the contractor will
withhold that amount, including, without limitation, a specific
reference to the provision or section of the subcontract, or
documents related thereto, or applicable building code, law or
regulation with which his or her subcontractor or supplier has failed
to comply; and

(b) Besigned by an authorized agent of the contractor.

4. The contractor shall pay to his or her subcontractor or
supplier the amount withheld by the public body or the contractor
within 10 days after:

() The contractor receives a written notice of the correction of
the condition that is the reason for the withholding, signed by an
authorized agent of the subcontractor or supplier; or

(b) The public body paysto the contractor the amount withheld,
= whichever occurs later.

Sec. 5. NRS 338.595 is hereby amended to read as follows:

338,595 1. |If a subcontractor and another subcontractor or
supplier enter into a subcontract for a public work, the subcontractor
may withhold as retainage not more than {26} 5 percent from the
amount of any progress payment due under a subcontract which is
made before 50 percent of the work has been completed under the
subcontract. {Fhe}

2. After 50 percent of the work required by the subcontractor
or supplier has been performed, the subcontractor shall pay any
additional progress payments due under the subcontract without
withholding any additional retainage if, in the opinion of the
subcontractor, satisfactory progress is being made in the work under
the subcontract. The payment must be equal to that paid by the
contractor to the subcontractor for the work performed or supplies
provided by his or her subcontractor or supplier.

2} If the subcontractor continuesto withhold retainage from
remaining progress payments.

(@ If the subcontractor does not withhold any amount
pursuant to NRS 338.600:

(1) The subcontractor may not withhold more than 2.5
percent of the amount of any progress payment; and
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(2) Before withholding any amount pursuant to
subparagraph (1), the subcontractor must pay to the subcontractor
or supplier 50 percent of the amount of any retainage that was
withheld from progress payments pursuant to subsection 1; or

(b) If the subcontractor withholds any amount pursuant to
NRS 338.600:

(1) The subcontractor may not withhold more than 5
percent of the amount of any progress payment; and

(2) Thesubcontractor may continue to retain the amount of
any retainage that was withheld from progress payments pursuant
to subsection 1.

3. If the subcontractor receives a payment of interest earned on
the retainage or an amount withheld from a progress payment, the
subcontractor shall, within 10 days after receiving the money, pay to
each of his or her subcontractors or suppliers that portion of
the interest received from the contractor which is attributable to the
retainage or amount withheld from a progress payment by the
subcontractor to his or her subcontractor or supplier.

Sec. 6. This act becomes effective on October 1, 2011, and
expires by limitation on July 1, 2015.
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