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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR
SENATE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 133

96TH GENERAL ASSEMBLY

0709L.04C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal section 227.107, RSMo, and to enact in lieu thereof two new sections relating to
design-build contracts.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Section 227.107, RSMo, is repealed and two new sections enacted in lieu
thereof, to be known as sections 227.107 and 249.425, to read as follows:

227.107. 1. Notwithstanding any provision of section 227.100 to the contrary, as an
aternativeto theregquirementsand procedures specified by sections227.040t0 227.100, the state
highwaysand transportation commissionisauthorized to enter into highway design-build project
contracts. The total number of highway design-build project contracts awarded by the
commission in any state fiscal year shall not exceed two percent of the total number of all state
highway system projects listed in the commission's approved statewide transportation
improvement project for that state fiscal year. Authority to enter into design-build projects
granted by this section shall expire on July 1, [2012] 2018, unless extended by statute.

2. Notwithstanding provisions of subsection 1 of this section to the contrary, the state
highways and transportation commission is authorized to enter into additional design-build
contractsfor the design, construction, reconstruction, or improvement of Missouri Route 364 as
contained in any county with acharter form of government and with more than two hundred fifty
thousand but fewer than three hundred fifty thousand inhabitantsand in any county with acharter
form of government and with more than one million inhabitants, and the State Highway 169 and
96th Street intersection located within a home rule city with more than four hundred thousand
inhabitants and located in more than one county. The state highways and transportation
commission is authorized to enter into an additional design-build contract for the design,

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face typein the above bill is proposed language.
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construction, reconstruction, or improvement of State Highway 92, contained in acounty of the
first classification with more than one hundred eighty-four thousand but fewer than one hundred
eighty-eight thousand inhabitants, from its intersection with State Highway 169, east to its
intersection with State Highway E. The state highways and transportation commission is
authorized to enter into an additional design-build contract for the design, construction,
reconstruction, or improvement of US 40/61 1-64 Missouri River Bridge as contained in
any county with a charter form of gover nment and with morethan onemillion inhabitants
and any county with a charter form of gover nment and with mor ethan two hundred fifty
thousand but fewer than three hundred fifty thousand inhabitants. The authority to enter
into a design-build highway project under this subsection shall not be subject to the time
limitation expressed in subsection 1 of this section.

3. For the purpose of this section a "design-builder" is defined as an individual,
corporation, partnership, joint venture or other entity, including combinations of such entities
making a proposal to perform or performing a design-build highway project contract.

4. For the purpose of this section, "design-build highway project contract” isdefined as
the procurement of all materials and services necessary for the design, construction,
reconstruction or improvement of a state highway project in a single contract with a
design-builder capable of providing the necessary materials and services.

5. For the purpose of this section, "highway project" is defined as the design,
construction, reconstruction or improvement of highwaysor bridgesunder contract with the state
highways and transportation commission, which isfunded by state, federal or local funds or any
combination of such funds.

6. In using a design-build highway project contract, the commission shall establish a
written procedure by rulefor prequalifying design-builders before such design-builders will be
allowed to make a proposal on the project.

7. Inany design-build highway project contract, whether involving state or federal funds,
the commission shall require that each person submitting a request for qualifications provide a
detailed disadvantaged business enterprise participation plan. Theplanshall provideinformation
describing the experience of the person in meeting disadvantaged business enterprise
participation goals, how the person will meet the department of transportation's disadvantaged
busi nessenterprise participation goal and such other qualificationsthat the commission considers
to bein the best interest of the state.

8. The commission is authorized to issue arequest for proposals to a maximum of five
design-builders prequalified in accordance with subsection 6 of this section.

9. The commission may require approval of any person performing subcontract work on
the design-build highway project.
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10. Notwithstanding the provisions of sections 107.170, and 227.100, to the contrary,
the commission shall require the design-builder to provide to the commission directly such bid,
performance and payment bonds, or such lettersof credit, in such terms, durations, amounts, and
on such forms as the commission may determine to be adequate for its protection and provided
by asurety or suretiesauthorized to conduct surety businessin the state of Missouri or afederally
insured financial institution or institutions, satisfactory to the commission, including but not
limited to:

(1) A bidor proposa bond, cash or acertified or cashier's check;

(2) A performance bond or bonds for the construction period specified in the
design-build highway project contract equal to a reasonable estimate of the total cost of
construction work under the terms of the design-build highway project contract. If the
commission determinesin writing supported by specific findingsthat the reasonabl e estimate of
thetotal cost of construction work under the terms of the design-build highway project contract
isexpected to exceed two-hundred fifty million dollars and aperformance bond or bondsin such
amount is impractical, the commission shall set the performance bond or bonds at the largest
amount reasonably available, but not |essthan two-hundred fifty million dollars, and may require
additional security, including but not limited to letters of credit, for the balance of the estimate
not covered by the performance bond or bonds;

(3) A payment bond or bonds that shall be enforceable under section 522.300 for the
protection of personssupplying labor and material in carrying out the constructionwork provided
for inthe design-build highway project contract. The aggregate amount of the payment bond or
bonds shall equal areasonable estimate of the total amount payable for the cost of construction
work under the terms of the design-build highway project contract unless the commission
determines in writing supported by specific findings that a payment bond or bonds in such
amount isimpractical, in which case the commission shall establish the amount of the payment
bond or bonds; except that the amount of the payment bond or bonds shall not be less than the
aggregate amount of the performance bond or bonds and any additional security to such
performance bond or bonds; and

(4) Uponaward of thedesign-build highway project contract, the sum of the performance
bond and any required additional security established under subdivisions (2) and (3) of this
subsection shall be stated, and shall be a matter of public record.

11. The commission is authorized to prescribe the form of the contracts for the work.

12. The commission is empowered to make all final decisions concerning the
performance of the work under the design-build highway project contract, including claims for
additional time and compensation.
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13. The provisions of sections 8.285 to 8.291 shall not apply to the procurement of
architectural, engineering or land surveying servicesfor the design-build highway proj ect, except
that any person providing architectural, engineering or land surveying services for the
design-builder on the design-build highway project must belicensed in Missouri to provide such
Services.

14. The commission shall pay a reasonable stipend to prequalified responsive
design-builders who submit a proposal, but are not awarded the design-build highway project.

15. The commission shall comply with the provisions of any act of congress or any
regul ationsof any federal administrative agency which providesand authorizesthe use of federal
funds for highway projects using the design-build process.

16. The commission shall promulgate administrative rulesto implement this section or
to securefederal funds. Such rulesshall be published for comment in the Missouri Register and
shall include prequalification criteria, the make-up of the prequalification review team,
specificationsfor thedesign criteriapackage, the method of advertising, receivingand evaluating
proposalsfrom design-builders, the criteriafor awarding the design-build highway project based
on the design criteria package and a separate proposal stating the cost of construction, and other
methods, procedures and criteria necessary to administer this section.

17. The commission shall make a status report to the members of the general assembly
and the governor following the award of the design-build project, as an individual component
of theannual report submitted by the commission to thejoint transportation oversight committee
in accordance with the provisions of section 21.795. The annual report prior to advertisement
of thedesign-build highway project contracts shall statethe goalsof the project in reducing costs
and/or the time of completion for the project in comparison to the design-bid-build method of
construction and objective measurements to be utilized in determining achievement of such
goals. Subsequent annual reportsshall include: the time estimated for design and construction
of different phases or segments of the project and the actual time required to compl ete such work
during the period; the amount of each progress payment to the design-builder during the period
and the percentage and a description of the portion of the project completed regarding such
payment; the number and adescription of design change ordersissued during the period and the
cost of each such change order; upon substantial and final completion, the total cost of the
design-build highway project with a breakdown of costs for design and construction; and such
other measurements as specified by rule. The annual report immediately after final completion
of the project shall state an assessment of the advantages and disadvantages of the design-build
method of contracting for highway and bridge projects in comparison to the design-bid-build
method of contracting and an assessment of whether the goals of the project in reducing costs
and/or the time of completion of the project were met.



HCS SCS SB 133 5

125
126
127
128
129
130
131
132
133
134
135
136
137

© 0 ~NO 01T~ WD

NNNREPERRRRRRRRR
Nk, O®©OOow=~NOouhwiNERO

18. Thecommission shall givepublic notice of arequest for qualificationsin at least two
public newspapersthat are distributed wholly or in part in this state and at | east one construction
industry trade publication that is distributed nationally.

19. Thecommission shall publish itscost estimates of the design-build highway project
award and the project compl etion date along with its public notice of arequest for qualifications
of the design-build project.

20. If the commission fails to receive at least two responsive submissions from
design-buildersconsidered qualified, submissionsshall not be opened and it shall readvertisethe
project.

21. For any highway design-build project constructed under thissection, thecommission
shall negotiate and reach agreements with affected railroads. Such agreements shall include
clearance, safety, insurance, and indemnification provisions, but are not required to include
provisions on right-of-way acquisitions.

249.425. 1. Asused in thissection, the following terms mean:

(1) "Design-build", a project for which the design and construction services are
furnished under one contract;

(2) " Design-build contract” , acontract between asewer district and adesign-build
contractor to furnish the architecture, engineering, and related design services, and the
labor, materials, and other construction services required for a specific construction
project;

(3) "Design-build contractor”, any individual, partnership, joint venture,
cor poration, or other legal entity that furnishes architecture or engineering services and
construction services either directly or through subcontracts,

(4) "Design-build project”, the design, construction, alteration, addition,
remodeling, or improvement of any sewer district buildings or facilities under contract
with a sewer district. Contracts for design-build projectsthat involve the construction,
replacement or rehabilitation of a sewer district pump station or any other project that is
located solely on sewer district property, such that in all cases, the project must exceed an
expenditure of onemillion dollars. Design-build projects shall not include projects built
on easementsor rights-of-way dedicated tothesewer district involvingopen-cut sewer lines
or rehabilitation of sewer district sewer lines;

(5) "Design criteria package", performance-oriented specifications for the
design-build project sufficient to permit a design-build contractor to prepare aresponse
tothesewer district'srequest for proposalsfor a design-build project, which may include
preliminary designsfor the project or portionsthereof;
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(6) "Sewer district”, any metropolitan sewer district established under section
30(a), article VI, Constitution of Missouri.

2. (1) Notwithstanding any other provision of law to the contrary, any sewer
district is authorized to enter into design-build contracts for design-build projects that
exceed an expenditure of one million dollars.

(2) In using a design-build contract, the sewer district shall establish a written
procedure by rule for prequalifying design-build contractors before such design-build
contractorswill be allowed to make a proposal on the project.

(3) Thesawer district shall adopt proceduresfor:

(&) Theprequalification review team;

(b) Specificationsfor thedesign criteria package;

(c) The method of advertising, receiving, and evaluating proposals from
design-build contractors;

(d) Thecriteriafor awardingthedesign-build contract based onthedesign criteria
package and a separate proposal stating the cost of construction; and

(e) Other methods, procedures, and criteria necessary to administer this section.

(4) Thesawer district isauthorized toissuearequest for proposalsto a maximum
of five design-build contractorswho are prequalified in accor dance with this section.

(5) Thesewer district may requireapproval of any person per forming subcontract
work on the design-build project including, but not limited to, those furnishing design
services, labor, materials or equipment.

3. (1) Beforetheprequalification processspecified in thissection, thesewer district
shall publicly advertise, onceaweek for two consecutive weeks, in a newspaper of general
circulation, qualified under chapter 493, located within the cities located in the sewer
district, or if there be no such newspaper, in aqualified newspaper of general circulation
in the county, or if there be no such newspaper, in a qualified newspaper of general
circulation in an adjoining county, and may advertise in business, trade, or minority
newspapers, for qualification submissions on said design-build project.

(2) If the sewer district failsto receive at least two responsive submissions from
prequalified design-build contractor s, submissionsshall not be opened and the sewer shall
readvertise the project.

(3) The sewer district shall have theright to reect any and all submissions and
proposals.

(4) The proposals from prequalified design-build contractors shall be submitted
sealed and in writing, to be opened publicly at the time and place of the sewer district's
choosing. Technical proposals and qualifications submissions shall be submitted
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separ ately from any cost proposals. No cost proposal shall be opened until the technical
proposals and qualifications submissions are first opened, evaluated, and ranked in
accordance with thecriteria identified by the sewer district in therequest for proposals.

(5) The design-build contract shall be awarded to the design-build contractor
whose proposal representsthe best overall valueto the sewer district in termsof quality,
technical skill, schedule, and cost.

(6) No proposal shall be entertained by the sewer district that is not made in
accor dance with the request for proposalsfurnished by the sewer district.

4. (1) The payment bond requirements of section 107.170 shall apply to the
design-build project. All per sonsfurnishing design servicesshall bedeemed to becovered
by the payment bond the same as any per son furnishing labor or materials, however, the
performance bond for the design-build contractor does not need to cover the design
services as long as the design-build contractor or its subcontractors providing design
services carry professional liability insurance in an amount established by the sewer
district in the request for proposals.

(2) Any person or firm providing architectural, engineering, or land surveying
servicesfor the design-build contractor on the design-build project shall be duly licensed
or authorized in this state to provide such services asrequired by chapter 327.

5. (1) A sewer district planning a design-build project shall retain an architect or
engineer, as appropriate to the project type, under sections 8.285 to 8.291, to assist with
programming, site selection, master plan, the design criteria package, preparation of the
request for proposals, prequalifyingdesign-build contractor s, evaluation of proposals, and
prepar ation of formsnecessary toawar d thedesign-build contract. Thesewer district shall
alsoretain that samear chitect or engineer or another to perform contract administration
functions on behalf of the sewer district during the construction phase and after project
completion. If the sewer district has an architect or engineer capable of fulfilling the
functions described in this section, the sewer district is exempt from being required to
retain another such professional.

(2) Any architect or engineer whoisretained by a sewer district under thissection
shall be in€ligible to act as the design-build contractor, or to participate as part of the
design-build contractor'steam asasubcontractor, joint venturer, partner, or otherwisefor
the same design-build project for which the architect or engineer was hired by the sewer
district.

6. Under section 327.465, any design-build contractor that enters into a
design-build contract for asewer district isexempt from therequirement that such person
or entity hold acertificateof registration or such cor poration hold acertificateof authority
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95 if the architectural, engineering, or land surveying services to be performed under the

96 contract are performed through subcontracts with properly licensed and authorized

97 personsor entities, and not per formed by thedesign-build contractor or itsown employees.
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