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SLS 12RS-856 ORIGINAL

Regular Session, 2012
SENATE BILL NO. 560

BY SENATOR DONAHUE

WORKERS COMPENSATION. To provide relative to workers compensation, the
LouisianaWorkers Compensation Law. (8/1/12)

AN ACT

To amend and reenact R.S. 23:1123, 1124.1, 1201(F)(1), (2) and (4), 1210(A), 1221(3)(a)
and (4)(s)(i), and 1224, and to enact R.S. 23:1020.1, Subpart A-1 of Part | of Chapter
10 of the Louisiana Revised Statutes of 1950 consisting of R.S. 23:1213 through
1213.27, and 1314(D) and (E), relative to workers compensation; to provide for a
purpose; to provide for a burden of proof; to provide with respect to disputes as to
injury causation and extent of disability; to provide with respect to appointment of
independent medical examiners; to provide with respect to nonpayment of benefits;
to provide for medical provider networks; to provide with respect to burial benefits;
to provide with respect to supplemental earnings benefits; to provide with respect to
benefitsfor catastrophic injury; to provide with respect to payment of compensation
in first week; to provide with respect to prematurity of petition; and to provide for
related matters.

Be it enacted by the Legidature of Louisiana
Section 1.R.S. 23:1123, 1124.1, 1201(F)(1), (2) and (4), 1210(A), 1221(3)(a) and

(4)(9)(i), and 1224 are hereby amended and reenacted, and R.S. 23:1020.1, Subpart A-1 of

Part | of Chapter 10 of the Louisiana Revised Statutes of 1950 consisting of R.S. 23:1213
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through 1213.27, and 1314(D) and (E) are hereby enacted to read as follows:

81020.1. Purpose; construction; evidentiary standard

A.ThisChapter shall becited asthelL ouisanaWorkers Compensation

B. The purpose of workers compensation shall be to pay timely

tempor ary and per manent disability benefitstoall legitimatelyinjured workers

who suffer an injury or disease arising out of and in the course of ther

employment, to pay medical expenses that are due pursuant to this Chapter,

and then to return such workers to the work force. It is the intent of the

legislaturethat the Louisiana Workers Compensation Law beinterpreted so

asto assuretheddlivery of benefitsto an injured employeein accor dance with

this Chapter, and to facilitate the employee's return to employment at a

reasonable cost to the employer. The Louisiana Workers Compensation L aw

isbased on mutual renunciation of legal rights and defenses by employersand

employees alike. It is the specific intent of the legidature that workers

compensation cases shall be decided on their merits. The legislature hereby

declar esthat disputesconcer ningthefactsin workers compensation casesshall

not be given a broad liberal construction in favor of either employees or

employer s, and thelawspertainingtowor ker s compensation shall beconstrued

in_accordance with the basic principles of statutory construction and not in

favor of either employer or employee. Furthermore, when the workers

compensation statutes of this state are amended, the legidatur e acknowledges

its responsibility to do so. |f the workers compensation statutes are to be

liberalized, broadened, or narrowed, such actionsshall betheexclusivepur view

of thelegidature.

C. Unlessotherwise provided in this Chapter, the evidentiary standard

for the burden of proof shall beby a preponder ance of the evidence and placed

upon the party who is asserting entitlement to compensation or medical

benefits, or asserting entitlement to payment or additional payment for services
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rendered to an employee covered by this Act. Preponder ance of the evidence

meansevidencethat, when weighed with that opposed toit, hasmor econvincing

forceand theareater probability of truth. When weighing theevidence, thetest

shall not betherédative number of withesses, but therelative convincing for ce

of the evidence.

81123. Disputes asto condition; or capacity to work;-orcarrent-medicat-treatment
of-employee; examination under supervision of the medical director

If any dispute arises between the opinions of physiciansasto the condition

of the employee; or _his capacity to work, erthe-eurrent-medical-treatment for-the

empltoeyee—the medical director, upon application of any party or a workers

compensation judge, shall order an examination of the employee to be made by a

medical practitioner setected-and appointed by the medical director. Such medical

examiner shall be selected from any workers' compensation medical networ k

approved pursuant to R.S. 23:1213.3. The medical examiner shall report his
conclusions from the examination to the medical director ane-to-the-parties, who

shall provide the report to the parties, and if applicable, to the reguesting

workers compensation judge, and such report shall be primafacie evidence of the

facts therein stated in any subsequent proceedings under this Chapter.
81124.1. Cumulative medical testimony; medical examination
Neither the claimant nor the respondent in hearing before the hearing officer

shall be permitted to introduce the testimony of more than two physicians where the

evidence of any additional physician would be cumulativetestimony. Hoeweverthe

81201. Time and place of payment; failure to pay timely; failure to authorize;

penalties and attorney fees

Page 3 of 31
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 12RS-856 ORIGINAL

SB NO. 560

F. Failure to provide payment in accordance with this Section or failure to
consent to the employee's request to select atreating physician or change physicians
when such consent is required by R.S. 23:1121 shall result in the assessment of a
penalty in an amount up to the greater of twelve percent of any unpaid compensation
or medical benefits, or fifty dollars per calendar day for each day in which any and
all compensation or medical benefits remain unpaid or such consent is withheld,
together with reasonable attorney fees for each disputed claim; however, the fifty
dollarsper calendar day penalty shall not exceed amaximum of two thousand dollars
in the aggregate for any claim. The maximum amount of penalties which may be
imposed at ahearing on themeritsregardless of the number of penaltieswhich might
be imposed under this Section is eight thousand dollars. An award of penalties and
attorney fees at any hearing on the merits shall be res judicata as to any and all
claims for which penalties may be imposed under this Section which precedes the

date of the hearing. Penalties shall be assessed in the following manner:

(1)

the-employerrather-thanthe-tasdrer: | n the event that the health care provider

prevailson aclaim for payment of hisfee, penalties as provided in this Section

and r easonableattor ney fees based upon actual hour swor ked may beawar ded

and paid directly to the health care provider. This Subsection shall not be

construed to provide for recovery of morethan one penalty or attor ney fee.

(2) (@) ThisSubsection shall not apply tHthettatrtsteasonably-controverted

hadno—eontrot unless the failure to make payment in accordance with this

Section isarbitrary and capricious.

(b) Such penalty and attorney fees shall be assessed against either the
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employer or the insurer, depending upon fault. No workers compensation

insurancepolicy shall providethat thesesumsshall bepaid by theinsurer if the

workers compensation judgedeter minesthat thepenalty and attorney feesare

to be paid by the employer rather than theinsurer.

one-penatty-or-attorneyfee: (a) For purposes of this Chapter, "arbitrary and

capricious' means conduct or behavior which is callous, willful, unr easoning

and egregious and without consideration and regard for facts and

circumstances presented. An action is not arbitrary and capricious when

exercised honestly and upon due consideration, even though an erroneous

conclusion has been reached. The reliance upon facts and circumstances,

medical or vocational opinion, application of law or any other information

suggesting that a disputed benefit or claim might not be due shall preclude a

finding of arbitrary and capricious conduct.

(b) Attorney fees awarded under this Chapter shall be reasonable and

only be paid based upon actual hoursworked.

* * *

81210. Buria expenses; duty to furnish

A. In every case of death, the employer shall pay or cause to be paid, in
addition to any other benefits allowable under the provisions of this Part, reasonable
expenses of the burial of the employee, not to exceed seven eight thousand five

hundred dollars.

SUBPART A-1. MEDICAL PROVIDER NETWORKS

81213. Existence or establishment of network:; availability of treatment;
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approval and regulations

A. (1) After January 1, 2013, any written contract or combination of

written contracts that form the basis of a workers compensation medical

provider network certified under this Subpart for the purpose of providing

necessary medical servicesrequired by this Chapter shall be gover ned by this

Subpart.

(2) Thepur pose of this Subpart shall beto providestandar dsto existing

or newly created networks for medical services as defined in this Subpart to

injured employees by workers compensation medical provider networks.

81213.1. Limitations on applicability

ThisSubpart shall govern thecreation, administration, evaluation, and

enforcement of the delivery of medical services to injured employees by

workers compensation medical provider networks. The provisions of other

statutesrelatingtothedelivery of medical servicestopersonsother thaninjured

employees shall not apply unless specifically referenced in this Subpart.

Specifically, a workers compensation medical provider network shall not be

subject totheprovisionsof Titled40or Title22 of theL ouisiana Revised Statutes

of 1950. Furthermor e, any penalty, fine, or other monetary method allowed by

law to prohibit or punish acertain act or failureto act, whether administrative,

civil, or criminal, shall not apply to aworkers compensation medical provider

network unless expressly provided in this Subpart.

81213.2. Definitions

I n this Subpart, unlessthe context clearly indicates otherwise:

(1) " Complainant" means a person who files a complaint under this

Subpart, and includes any of the following per sons:

(a) An employee.

(b) An employer.

(c) A medical servicesprovider.

(d) Another person designated to act on behalf of an employee.
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(2) " Complaint" means any written expression of dissatisfaction by a

complainant to a network regarding any aspect of the network's operation.

Complaint also includes dissatisfaction relating to medical fee disputes and

network administration and the manner in which a service is provided. A

complaint shall not include any of the following cir cumstances.

(a) A misunderstanding or a problem that is resolved promptly by

clearing up the misunder standing or supplying theappropriateinformation to

the satisfaction of the complainant.

(b) A written expression of dissatisfaction with an adverse

deter mination.

(3) " Feedispute' means a dispute over the amount of payment due for

medical services determined to be medically necessary and appropriate for

treatment of a compensableinjury.

(4) "Emergency care' means emergency care as defined in LAC 40:1,

Chapter 27, §2715.

(5) "Medical services' means a medical benefit owed to an injured

employee pursuant to R.S. 23:1203, including without limitation, medical care,

services, treatment, drugs, supplies, trandation, transportation, durable

medical equipment, diagnostics, and any other medical r elated benefit provided

to theinjured employee pursuant to R.S. 23:1203 and 1203.1.

(6) " Network" or "workers compensation medical provider network"

includes any of the following or ganizations:

(a) An organization that hasbeen in existenceprior to the enactment of

this Subpart and in accor dance with this Subpart becomes certified.

(b) An organization that was formed as a workers compensation

medical provider network and certified in accordance with this Subpart.

(7) " Office" meansthe office of workers compensation administration

established pursuant to R.S. 23:1291.

(8) " Payor" means a payor asdefined in R.S. 23:1142(A).
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(9) " Person” means any individual, company, insurer, association,

organization, reciprocal or inter-insurance exchange, partner ship, business,

trust, limited liability company, or cor por ation.

(10)" Preauthorization" meanstheprocessrequired torequest approval

from the payor or thenetwork to provide a specific treatment or servicebefore

thetreatment or serviceis provided.

(11) " Rural area" meansan areathat isnot designated as an ur banized

area by the United States Census Bur eau.

(12) " Service Area" means a geogr aphic area based upon the physical

address of the employer's business or the employee's residence within which

medical servicesfrom network provider sareavailableand accessibletoinjured

employees.

(13) " Utilization review" means a review of the medical necessity of

medical services provided or to be provided to an injured employee in

accordance with the provisions of LAC 40:1, Chapter 27 or other applicable

networ k protocols.

81213.3. Participation in networKk; notice of network requirements

A. After January 1, 2013, a payor may do any of the following:

(1) Establish a network certified pursuant to this Subpart to provide

medical services under this Chapter.

(2) Contract with another person for access to a network certified

pursuant to this Subpart to provide medical servicesunder this Chapter.

(3) Maintain an existing network that was established by the payor, or

that was contracted with the payor, provided that such network becomes

certified pursuant to this Subpart.

(4) Choose not to participate in a network and continue to reimburse

providersin accordance with R.S. 23.1034.2.

B. An employer may have multiple specialty contracting entities, but

only one certified workers compensation medical provider services network
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within each service area.

C.|f apayor establishes, maintains, or contr actsfor accessto acertified

wor ker s compensation medical provider networ k, medical servicesowed tothe

injured employeeshall beobtained only within the networ k, except asprovided

by R.S. 23:1203.7.

D. The injured employee shall be notified in writing of the network

requirements by the employer or the payor. Only one notice by either the

employer or payor is reguired, and the earliest notice provided shall be

recognized asthe date of notice. Notice by the employer may occur prior tothe

accident, and if provided, shall be signed by the employer and the employee

with the date the notice was provided to the employee. Notice by the payor, in

the event the employer did not provide notice, shall occur after the payor

receives notice of a claim or upon transferring an existing claim into the

networ k. Notice by the payor shall be accomplished by mailing written notice

to the employee. Such written notice shall, at a minimum, provide all of the

following items:

(1) A statement to the employee that medical services pursuant to this

Chapter shall be provided by a workers compensation medical provider

network.

(2) Thenetwork'stoll-freetelephone number and addressfor obtaining

additional infor mation about thenetwor K, includinginfor mation about networ k

providers.

(3) Contact infor mation for the payor and the network.

(4) A statement that in the event of an accident, the injured employee

shall select a treating doctor, either from a list of all the network's treating

doctors who have contracts with the network in that service area, or as

described in R.S. 23:1213.7.

(5) A statement that, except for emergency care, theinjured employee

shall obtain all medical services and any referrals for medical services,
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including specialists, through histreating doctor.

(6) An explanation that network providers have agreed to look only to

the network or payor and not to injured employees for payment for medical

services, except as provided by R.S. 23:1213.7.

(7) A statement that if the injured employee obtains medical services

from non-networ k provider s, except asother wise provided in this Section or as

provided by R.S. 23:1213.7, the payor shall not be liable, and the injured

employee may beliablefor payment for those medical services.

(8) Information about how to obtain emergency care, including

emergency care outside the service area, and after-hourscare.

(9) A list of themedical servicesfor which thepayor or network requires

preauthorization or concurrent review.

(10) An explanation r egar ding continuity of treatment in theevent of the

termination from the networ k of a treating doctor.

(11) A list of the specialties that the network has chosen to serve as

treating doctors.

(12) A website address that provides a list of network medical services

providers within the appropriate service area updated at least quarterly,

including the names and addr esses of such medical services providers.

(13) A description of the process by which acomplainant shall initiatea

complaint to the network.

E. The network and the network's r epr esentatives and agents may not

cause or knowingly permit the use or distribution to employees of infor mation

that isuntrue or misleading.

F. A network that contracts with a payor shall provide all the

information necessary to allow the payor to comply with this Section.

G. An injured employee shall not be required to comply with the

networ k reguirements until network notice has been provided asrequired by

this Section. Until such noticeis provided, the payor owes medical services as

Page 10 of 31
Coding: Words which are struek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 12RS-856 ORIGINAL

SB NO. 560

otherwiserequired by this Chapter.

H. Theofficemay adopt rulesasnecessary toimplement R.S. 23:1213.6.

81213.4. Payor responsibility for out-of-network medical services

A. A payor that provides medical servicesthrough a certified workers

compensation medical provider network shall be responsible for all of the

following out-of-network care provided to an injured employee:

(1) Emergency care.

(2) M edical servicesprovided to an injured employeewhen the networ k

does not make available medical services providers necessary to treat the

injur ed wor ker'sspecific condition within theaccessibility standar dsestablished

in R.S. 23:1213.24.

(3) Medical services provided by an out-of-network medical services

provider pursuanttoareferral fromtheinjured employee streatingdoctor that

iswithin the network, and such referral has been approved by the payor.

B. A payor is not responsible for out-of-network medical services

obtained by the employee subsequent to those described in Subsection (A) of

this Section, provided that the network makes available medical service

provider sfor subseguent carenecessary totr eat theemployee scondition within

the accessibility reguirements contained in R.S. 23:1213.24.

81213.5. Requirement to obtain network medical services

An _injured employee shall be required to obtain medical services

through acertified workers compensation medical provider network provided

that the Network meets the accessibility requirements contained in R.S.

23:1213.24.

81213.6. Certification required

A. After January 1, 2013, a person _shall not operate a workers

compensation medical provider network in this state unlessthe person holdsa

certificate of authority issued under this Subpart.

B. No person shall perform any act of aworkers compensation medical
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provider networ k except in accordance with the specific authorization of this

Subpart.

C.Aworkers compensation medical provider network shall contract in

writingwith itsmedical servicesproviders. Such written contract shall provide

for medical servicespursuant to R.S. 23:1203 and 1203.1. An entity certified as

a workers compensation medical provider network may have a written

contract with amedical services provider accessed by morethan one employer

provided that no employer has mor e than one network in each service ar ea.

81213.7. Specialty contracting entity

" Specialty Contracting Entity" means a for-profit or not-for-profit

organization that contracts with medical services providers at a fixed

contractual rate for the purpose of providing access to ancillary or

complementary medical services, includingbut not limited tophysical medicine,

diagnostic radiology, durable medical equipment, home health care, and

translation and transportation services, but not including treating physicians.

Specialty contracting entities may contr act with certified networ ksand payors.

Specialty contracting entities shall not be €eligible for certification under this

Subpart but shall comply with applicable provisionsof R.S. 23:1213.9 relating

to provider agreements.

81213.8. Certificate application

A. Any person may seek to operateasaworkers compensation medical

provider network.

B. A person who seeksto operate as aworkers compensation medical

provider network shall apply to the office of the workers compensation

administration for a certificate to organize and oper ate as a network.

C. A certificate application shall be:

(1) Filed with the officein the form prescribed by the director.

(2) Veified by the applicant or an officer or other authorized

r epr esentative of the applicant.
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(3) Accompanied by a non-refundable fee set by rule.

81213.9. Contents of application

Each certificateapplication shall includeall of thefollowing provisions:

A. A cover pageon theform prescribed by thedirector, toinclude, at a

minimum, all of the following infor mation:

(1) Typeof applicant (payor , networ k contr acting entity, or other entity).

(2) Name of the applicant.

(3) Applicant'stax identification number.

(4) Name of medical provider network, if applicable.

(5) Contact name, title, addr ess, email addr essand telephonenumber of

the person who will serve as the office's liaison.

(6) A signed verification statement by an officer or employee of the

applicant with theauthority to act on behalf of theapplicant with respect tothe

network. Theverification shall state: " I, the under signed officer or employee

of the network applicant, haveread and signed this application and know the

contents thereof, and verify that, to the best of my knowledge and bedlief, the

information included in this application istrue and correct” .

B. A description of the applicant's service area or_ar eas.

C. A description of how theapplicant complieswith theaccessstandar ds

set forth in R.S. 23:1213.21.

D. A sample of the employee notice that complieswith R.S. 23:1213.6.

E. A description of the process by which a complainant may pursue a

complaint with the network.

81213.10. Action on application; renewal of certification

A. The director shall approve or disapprove an application for

certification as a network not later than the sixty days after the date the

completed application is received by the office. An application is consider ed

complete on receipt of all information required by this Subpart, including

receipt of additional information requested by the director as needed to make
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the determination.

B. The director _shall notify the applicant of any deficiencies in the

application and may allow theapplicant torequest additional timetorevisethe

application, in which case the sixty day period for approval or disapproval is

suspended. Thedirector may grant or deny requestsfor additional timeat the

director'sdiscretion.

C. An order issued by the director disapproving an application must

specify in what r espectstheapplication doesnot comply with applicablestatutes

and rules. An applicant whoseapplicationisdisapproved may r equest ahearing

under the Administrative ProcedureAct beforetheoffice. Thereguest must be

made not later than the 30 days after the date of the director's disapproval

order. Appealsmay betaken in accordancewith the Administr ative Procedur e

Act.

D. A certificate issued under this Subpart is valid until revoked or

suspended, provided thelicensee shall beunder aduty to annually filewith the

officeany infor mation needed to causetheapplication to continueto betrueand

accurate, and the office by rule may levy an annual fee to maintain the

certificate.

E. If theapplication meetstherequirementsof thisSubpart, thedirector

shall not withhold approval, or disapprove the application based on the

selection of medical servicesproviders. I|n developingaworkers compensation

medical provider snetwork, the payor or the contracted network shall havethe

exclusiveright to deter mine the medical servicesprovidersin the network and

to add or remove providers at its discretion.

81213.11. Use of certain insurance ter ms by network prohibited

A certified networ k wher eby thepayor istheapplicant, whether created

after or existing prior to the enactment of this Subpart, may identify the

network asthe payor's network. A network certified by an entity other than a

payor, which then contracts with a payor, whether created after or existing
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prior to the enactment of this Subpart, may not identify the network as the

payor'snetwork but rather shall identify thenetwor k by nameastheentity that

was certified through application.

81213.12. Restraint of trade; application of certain laws

A. A network that contractswith a medical servicesprovider or medical

services providers practicing individually or as a group is not, because of the

contract or arrangement, deemed to bein violation of any statelaw prohibiting

arrangements or contracts which restrain trade.

B. Notwithstanding any other law or ruletothecontrary, a per son who

contracts under this Subpart with one or more medical services providersto

conduct activities that are permitted by law under this Subpart or under any

other applicablelaw but that do not require a certificate of authority or other

authorization under this Subpart is not, because of the contr act, deemed to be

in violation of any state law prohibiting arrangements or contracts which

restrain trade.

81213.13. Treating doctor ; referrals

A. A network shall determinethe specialty or specialties of doctorswho

may serve astreating doctors.

B. For each compensable injury, an injured employee shall select a

treating doctor from the list of all treating doctors under contract with the

networ kK within the accessibility requirements contained in R.S. 23:1213.21(F).

C. Each network shall, by contract, requiretreating doctorsto provide,

at a minimum, the functions and services for injured employees described by

this Subpart.

D. A treating doctor shall provide medical services to the injured

employee for the employee's compensable injury and shall make referrals to

other network medical services providerswhere necessary, or makereferrals

to out-of-networ k medical servicesprovidersif medically necessary servicesar e

not available within the network accessibility reguirements contained in R.S.
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23:1213.21. Referralsto out-of-networ k provider smust bepreapproved by the

network.

E. Thetreating doctor shall participatein the medical case management

and utilization review programs as required by the network, including

participation in prompt retur n-to-work planning.

81213.14. Selection of treating doctor

A. Aninjured employeeis entitled to the employee'sinitial choice of a

treating doctor from the list provided by the network of all treating doctors

under contract with the network who provide services within the applicable

service area in_which the injured employee lives. None of the following

constitutes an initial choice of treating doctor:

(1) A doctor salaried by the employer.

(2) A doctor providing emergency care.

(3) Any doctor who provides care before the employee is required to

obtain medical services from the network.

B. An injured employee who is dissatisfied with the initial choice of a

treating doctor is entitled to select one alternate treating doctor from the

network'slist of treating doctors who provides services within the applicable

service area by notifying the payor in the manner prescribed by the network.

C. An injured employee who is dissatisfied with the second treating

doctor shall obtain authorization from the payor to select any subseguent

treating doctor in the manner prescribed by the network. The network shall

establish proceduresand criteriatobeused in authorizing an employeeto select

subsequent treatingdoctors. Thecriteriashall include, at aminimum, all of the

following:

(1) Treatment by thecurrent treating doctor ismedically inappropriate.

(2) Theinjured employeeisreceiving appropriatemedical caretoreach

maximum medical improvement.

(3) A conflict exists between the injured employee and the current
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treating doctor to the extent that the doctor -patient r elationship isjeopar dized

or impaired.

D. Denial of arequest for any subsequent treatingdoctor issubject tothe

appeal processfor a complaint filed under this Subpart.

E. For purposes of this Section, none of the following circumstances

constitute the selection of an alternate or any subsequent treating doctor :

(1) A referral made by the treating doctor, including a referral for a

second or_subseguent opinion.

(2) Theselection of atreatingdoctor becausetheoriginal treating doctor

dies, retires, or leavesthe network.

(3) A change of treating doctor required because of a change of address

by the employee to a location outside the accessibility reguirements contained

in R.S. 23:1213.24(F).

81213.15. Payment of medical services provider

Notwithstanding any other provisionsof thisSubpart, apayor shall pay,

reduce, deny, or determine to audit, a claim for services provided through a

workers compensation medical provider network in accordance with R.S.

23:1213.23.

81213.16. Networ k contracts with providers

A. A network shall enter into a written contract with each medical

services provider or group of medical services providers, or a special

contractingentity, that participatesin thenetwork. A medical servicesprovider

contract under this Section shall be confidential, shall not be subject to

disclosureas publicrecord information under R.S. 44:31, et seg., and shall not

be subject to subpoena under any other applicable law.

B. Medical services provider contracts and subcontracts shall include,

at aminimum, all of thefollowing provisions:

(1) A hold-harmless clause stating that the network and the network's

contracted medical servicesprovider sar eprohibited from billing or attempting
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to collect any amounts from injured employeesfor medical servicesunder any

circumstances, including the insolvency of the payor or the network, except as

otherwise provided by R.S. 23:1203.7.

(2) A clause regarding appeal by the medical services provider of

termination of a medical services provider's contract and applicable written

notification to injured employeesregarding such atermination.

C. Compensation to network medical services providers may not be

structuredin order toachievethegoal of reducing, delaying, or denying medical

treatment or restricting access to medical treatment. Economic profiling is

specifically authorized pursuant to R.S. 23:1203.34.

81213.17. Provider payment

A. (1) The amount of payment for services provided by a network

medical services provider is determined by the contract between the networ k

and the medical services provider or group of medical services providers or

between the special contracting entity and the medical services provider or

group of medical services providers. The network and the medical services

provider may agreetouseany basisto calculatethepayment, including, but not

limited to, the fee schedule established under R.S. 23:1034.2.

(2) Thecontract between the networ k and themedical servicesprovider

or_group of medical services providers shall include the following gover ning

provisions.

(a) The billing requirements for payment including when bills shall be

submitted from date of service and the forms used to bill.

(b) The information required for submission of a bill to substantiate

payment.

(c) The timeframes and requirements to request reconsideration of a

payment, reduced payment, or denial of payment.

(d) That the administrative review provisions of the contract shall be

exhausted prior to thefiling of a disputed claim form L A-WC-1008.
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B. If apayor or network haspreauthorized amedical service, the payor

or_network or the network's agent or other representative shall not deny

payment to a medical services provider except for reasons other than medical

necessity.

C.Out-of-network providers, including provider slocated in and licensed

to provide medical servicesin other states, who provide car e as per mitted by

this Subpart shall be paid as provided by the reimbursement schedule

established under R.S. 23:1034.2 and applicable rules of the office, provided

that nothing shall prohibit a network from negotiating payment for

out-of-network services at a rate other than the reimbursement schedule

established under R.S. 23:1034.2.

D. Subject to Subsection (A) of this Section, billing by, and payment to,

contracted and out-of-networ k medical servicesprovider sshall besubject tothe

requirements of the Louisiana Workers Compensation Law and applicable

rules, asconsistent with this Subpart. T his Subsection shall not be construed to

requireapplication of rules of the officeregarding reimbur sement or payment

if application of those rules would negate payment amounts negotiated by the

network.

E. A complainant shall file a complaint with the network within sixty

daysafter theoccurrenceof theincident that createsthebasis of thecomplaint.

After thereceipt of a complaint filed timely, a networ k shall within sixty days

respond to the complaint in writing, either affirming, modifying, or reversing

the action set forth in the complaint. The complainant shall not be entitled to

further relief from the office of workers compensation unless a timely

complaint hasbeen filed with thenetwor k, and the networ k hasadjudicated the

timely received complaint or failed to adjudicate it within sixty days of its

r eceipt.

81213.18. Networ k-payor contracts

A. Except for emergenciesand out-of-networ Kk referrals, a networ k may
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make available medical services to employees only pursuant to a written

contract with a payor. A network-payor contract under this Section shall be

confidential and shall not be subject to disclosureaspublicrecord infor mation

under any other applicable law.

B. A network's contract with a payor shall include a statement that the

network'sroleisto makeavailablethe servicesdescribed under thisSubpart as

well as any other servicesor functions agreed to between the network and the

ayor.

81213.19. Restrictions on payment and reimbur sement

A party to a payor-networ k contract shall not sell, lease, or otherwise

transfer information regarding the payment ter ms of the contract without the

express authority of and prior adeguate notification to the other contracting

parties. This Subsection shall not affect the authority of thedirector under this

Subpart to request and obtain infor mation.

81213.20. Network organization; service areas

The network shall establish one or mor e service areas within this state.

For each defined servicear ea, thenetwor k must demonstr ateto thesatisfaction

of the office the ability to provide continuity, accessibility, availability, and

quality of medical services; and make available a complete provider directory

toall employer swhich havecontr acted with apayor which hasanetwork in the

applicableserviceareaand toall injur ed employeesof each said employer. Such

directory may be made available through electronic means, including, but not

limited to, website access or electronic files.

81213.21. Accessibility and availability requirements

A. All medical services specified by this Section shall be provided by a

medical servicesprovider who holdsan appropriatelicense, unlessthe medical

services provider is exempt from license requirements.

B. Thenetwor k shall ensur ethat thenetwor k'smedical servicesprovider

panel includesan adequatenumber of treating doctor sand specialists, who shall
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beavailableand accessibletoinjured employeestwenty-four hoursaday, seven

days a week. A network shall include sufficient numbers and types of health

care providers to ensure choice, access, and quality of care to injured

employees. At aminimum, thenetwork shall haveat least two treating doctors

and specialists necessary to treat common injuries experienced by injured

employeeswithin the accessibility requir ements contained in Subsection (F) of

this Section.

C. Hospital servicesshall be available and accessible twenty-four hours

a day, seven days a week, within the accessibility requirements contained in

Subsection (F) of this Section.

D. Emergency care must be available and accessible twenty-four hours

a day. seven days a week, without restrictions as to where the services are

rendered.

E. Except for emergencies, a network shall make available medical

services, including specialists, to be accessibleto injured employeeson atimely

basison reguest.

F. Each network shall provide that network services are sufficiently

accessible and available as necessary to ensure that the distance from the

employer'sphysical addressor theemployee' sresidenceto apoint of serviceby

atreating doctor or general hospital isnot greater than thirty milesin nonrural

areas and sixty milesin rural areas and that the distance from the employer's

physical addressor theemployee' sresidenceto apoint of service by a specialist

or _specialty hospital is not greater than seventy-five miles in all areas. For

portionsof theserviceareain which thenetwork identifiesnoncompliancewith

this Subsection, the network must file an access plan with the office in

accor dance with Subsection (G) of this Section.

G. (1) Thenetwork shall submit an accessplan totheofficefor approval

at least thirty days befor e implementation of the plan if any medical services

service or_a network medical services provider shall not be available to an
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injured employeewithin thedistance specified by Subsection (F) of this Section

for any of the following r easons:

(a) Medical services providers are not located within that distance.

(b) Thenetwork isunableto obtain medical servicesprovider contracts.

(c) Medical services providers meeting the network's minimum quality

of care and credentialing requir ements ar e not located within that distance.

(2) Nothing shall prohibit a network from submitting, as part of its

application, an accessplan applicableto all itsservicear easallowing tr eatment

with an out-of-networ k medical service provider in the event medical services

are not available within the network mileage requirements established in

Subsection (F) of this Section.

H. The network may make arrangements with medical services

providersoutsidetheserviceareato enableinjured employeestoreceive a skill

or specialty not available within the network service ar ea.

|. The network shall not be required to expand services outside the

network's service ar eato accommodateinjured employeeswho live outsidethe

service ar ea.

§1213.22. Quality of care

The network shall have the option of adopting a medical case

management program to work with treating doctors, referral medical services

providers, injured employeesand employer stofacilitate cost-effectivecareand

employee prompt return-to-wor k. Each network shall also have the option of

adopting nationally recognized prompt retur n-to-work quidelines.

8§1213.23. Utilization review and retr ospectivereview in networ k

Thereqguirements of R.S. 23:1142. 1203.1, and LAC 40:1, Chapter 27,

shall apply to utilization review conducted in relation to claimsin a workers

compensation medical provider services network. In the event of a conflict

between R.S. 23:1142, 1203.1, and L AC 40:1, Chapter 27, and thisSubpart, this

Subpart controls.
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81213.24. Confidentiality requirements

A. As necessary to implement this Subpart, the office may access

infor mation from an executive agency that isotherwise confidential under any

law of this state, including the L ouisiana Workers Compensation L aw.

B. Confidential infor mation provided to or obtained by the officeunder

this Section shall remain confidential and shall not be subject to disclosure

under any public records law or be subject to subpoena under any other law.

The office shall not release, and a person shall not gain_access to, any

information that could reasonably be expected to reveal the identity of an

injured employee, or disclose medical services provider discounts or

differentials between payments and billed charges for individual medical

services providers or networks.

C. Information that isin the possession of the office and that relatesto

an _individual injured employee, and any compilation, report, or analysis

produced from theinfor mation that identifies an individual injured employee,

shall not be subject to discovery, subpoena, or other means of legal compulsion

for releaseto any person, or admissiblein any civil, administrative, or criminal

proceeding, except in connection with any claim for compensation under this

Chapter.

81213.25. Deter mination of violation:; notice

A.lf thedirector deter minesthat a networ k, payor, or any other person

or third party operating under this Subpart, including a third party to which

services have been delegated, is in violation of this Subpart or applicable

provisions of the Louisana Workers Compensation Law or rules adopted

pursuant thereto, the director or a designated representative shall notify the

networ k, payor, person, or third party of thealleged violation and may compel

the production of any documents or other information as necessary to

deter mine whether the violation occurred.

B. Thedirector may initiate the proceedings under this Section.
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C. A proceeding under this Section shall be conducted under the

Administrative Procedur e Act.

D. If after a hearing, it is deter mined that a network, payor, or other

person or third party described under this Section has violated or isviolating

this Subpart, or the L ouisiana Workers Compensation Law or rules adopted

pursuant ther eto, the office may take any of the following actions:

(1) Suspend or revoke any certificate issued under this Subpart.

(2) Issue a cease and desist order.

(3) Take any combination of these actions.

81213.26. Economic profiling

A. A payor that offers a workers compensation medical provider

network under this Subpart and that uses economic profiling shall maintain a

description of any policiesand procedur esr elated to economic pr ofiling utilized

by the networ k. The description shall describe how economic profilingis used

in utilization review, peer review, incentive and penalty programs, and in

medical services provider retention and ter mination decisions. The networ k

shall, upon request, provide a copy of the filing to an individual physician,

medical services provider, medical group or individual practice association.

B. The purposes of this Subpart, " economic profiling" means any

evaluation of aparticular physician, medical services provider, medical group

or individual practice association based in whole or in part on the economic

costs or utilization of services associated with medical care provided or

authorized by the physician, medical services provider, medical group or

individual practice association.

81213.27. Continuity of medical care, retention or termination of medical

services providers

A. A payor or employer that arranges for care for injured workers

through aworkers compensation medical provider networ k shall develop and

maintain a written continuity of care policy and information regarding the
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processfor an injured employeetorequest areview under the policy, and shall

provide, upon request, a copy of thewritten policy to an employee.

B.(1) The payor or employer that offers a workers compensation

medical provider network shall, at therequest of an injured employee, provide

the completion of treatment asset forth in this Section by ater minated medical

services provider.

(2) The completion of treatment shall be provided by a terminated

medical services provider to an injured employee who, at the time of the

medical services provider contract's ter mination, was r ecaeiving services from

that medical servicesprovider for oneof theconditionsdescribed in Paragr aph

(3) of this Subsection.

(3) Thepayor or employer shall providefor the completion of tr eatment

for the following conditions subject to cover age under this Chapter:

(a) An acutecondition. " An acutecondition" meansamedical condition

that involves a sudden onset of symptoms due to a compensable injury or

diseasethat requir esprompt medical attention and that hasa limited dur ation.

Completion of treatment shall be provided for the duration of the acute

condition.

(b) A seriouschronic condition. " A serious chronic condition" meansa

medical condition due to a compensable injury or disease, that is serious in

natur e and that persistswithout full cure, or wor sensover an extended period

of time, or requires ongoing treatment to maintain remission or prevent

deterioration. Completion of treatment shall be provided for a period of time

necessary to complete a cour se of treatment and to arrange for a safe transfer

to another medical servicesprovider, asdetermined by the payor or employer

in consultation with theinjured employee and the terminated medical services

provider, and consistent with good professional practice. Completion of

treatment under this Subsection shall not exceed twelve months from the

medical services provider contract ter mination date.
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(c) A terminal illness. "A terminal illness' means an incurable or

irreversible condition as aresult of a compensableinjury or diseasethat hasa

high probability of causing death within one year or less. Completion of

treatment shall be provided for the duration of aterminal illness.

(d) Surgery. The performance of a surgery or other procedure that is

authorized by the payor or employer and which ispart of a documented cour se

of treatment and which hasbeen recommended and documented by themedical

services provider to occur within one hundred eighty days of the medical

services provider contract'ster mination date.

(4) A payor or employer shall ensure that the requirements of this

Section are met.

(5) This Section shall not require a payor or employer to provide for

completion of treatment by a medical services provider whose medical services

provider contract with the payor or employer has been terminated or not

renewed for reasonsrelated toamedical disciplinary causeor reason, fraud, or

any criminal activity.

(6) Nothing in this Section shall preclude a payor or employer from

providing continuity of care beyond the requir ements of this Section.

* * *

81221. Temporary total disability; permanent total disability; supplemental earnings
benefits, permanent partia disability; schedule of payments
Compensation shall be paid under this Chapter in accordance with the
following schedule of payments:
(3) Supplemental earnings benefits.
(@) (i) For injury resulting in the employee's inability to earn wages equal to
ninety percent or more of wages at time of injury, supplemental earnings benefits,

payablemonthly, equal to sixty-six and two-thirds percent of thedifference between

the average monthly wages at time of injury and average monthly wages earned or
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average monthly wages the employee is able to earn in any month thereafter in any
employment or self-employment, whether or not the same or asimilar occupation as
that in which the employee was customarily engaged when injured and whether or
not an occupation for which the employee at the time of the injury was particularly
fitted by reason of education, training, and experience, such comparison to be made
on amonthly basis. Average monthly wages shall be computed by multiplying his
"wages' by fifty-two and then dividing the quotient by twelve.

(ii) When the employeeis no longer temporarily and totally disabled as

provided in thisSection, but isnot ear ningany incomeand theemployer hasnot

established earning capacity pursuant to R.S. 23:1226. payments of benefits

shall continuein accordance with R.S. 23:1201A(1).

* * *

(4) Permanent partial disability. In the following cases, compensation shall
be solely for anatomical loss of use or amputation and shall be as follows:

(9)(i) In addition to any other benefits to which an injured employee may be
entitled under this Chapter, any employee suffering an injury as a result of an
accident arising out of and in the course and scope of his employment shall be
entitled to a sum of thtrty fifty thousand dollars, payable within one year after the
date of theinjury. Interest on such payment shall not commence to accrue until after
it becomes payable. Such payment shall not be subject to any offset for payment of
any other benefit under this Chapter. Such payment shall not be subject to aclaim
for attorney fees; however, attorney fees may be awarded in a claim to collect such
payment pursuant to R.S. 23:1201.2.

81224. Payments not recoverable for first week; exceptions

No compensation shall be paid for the first week after theinjury isreceived;

provided, that in cases where disability from injury continues for sk two weeks or

longer after date of the accident, compensation for the first week shall be paid after
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the first six two weeks have elapsed.

* * *

81314. Necessary allegations; dismissal of premature petition

* * *

D. Notwithstanding any other provisions of this Section, the employer

shall be permitted tofileaclaim to controvert benefitsor concer ning any other

dispute arising under this Chapter.

E. Disputes over whether medical treatment is due under the medical

treatment scheduleshall be prematur eunlessa decision of themedical dir ector

has been obtained in accordance with R.S. 23:1203.1(J).

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Alan Miller.

DIGEST

Proposed law provides that the evidentiary standard for the burden of proof be by a
preponderance of the evidence and placed upon the party who is asserting entitlement to
compensation or medical benefits, or asserting entitlement to payment or additional payment
for services rendered to an employee.

Present |aw requires that penalties and attorney fees be assessed against either the employer
or theinsurer, depending upon fault. Present law further requiresthat workers compensation
insurance policy providethat these sumsbe paid by theinsurer if the workers compensation
judge determinesthat the penalty and attorney feesareto be paid by the employer rather than
the insurer.

Proposed law repeal s present law and providesthat in the event that the health care provider
prevails on a claim for payment of his fee, penalties, and reasonable attorney fees based
upon actual hours worked be awarded and paid directly to the health care provider.

Proposed law regarding recovery of attorney feesonly appliesif thefailureto make payment
isarbitrary and capricious.

Present law providesthat in every case of death, the employer shall pay reasonable expenses
of the burial of the employee, not to exceed $7500.

Proposed law retains present law but increases the amount to $8500.
Proposed law provides for the governance, creation, administration, evaluation, and
enforcement of the delivery of medical services to injured employees by workers

compensation medical provider networks.

Proposed law provides that after January 1, 2013, employers may participate in workers
compensation providers networks.

Proposed law provides that the employer is responsible for certain out-of-network care.
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Proposed law requires the injured worker to utilize medical service through the network, if
accessible.

Proposed law requires that networks be certified and further provides for application
procedures.

Proposed law allows for "specialty contracting entities' that can contract with the network
to provide access to ancillary or complimentary medical services.

Proposed law requires the director of the office of workers compensation to act on
applications of applicants within 60 days of submission.

Proposed law provides that contracts between the network and health care providers do not
constitute arestraint of trade.

Proposed law provides that the injured worker may select a treating doctor from the list of
doctorsparticipating inthe network. Proposed law further providesthat if thetreating doctor
shall makeareferral, he shall make every effort to refer the injured worker to another doctor
within the network.

Proposed law authorizestheinjured worker to select asecond doctor who participatesin the
network, if heis dissatisfied with hisinitial choice.

Proposed |aw requiresthe network to enter into awritten contract with each medical services
provider or group of medical services providers, or a special contracting entity, that
participates in the network. Proposed law further provides that such medical services
provider contractsareconfidential, not subject to disclosure as public record information and
not subject to subpoena.

Proposed law provides that the amount of payment for services provided by a network
medical servicesprovider isdetermined by the contract between the network and the medical
services provider or group of medical services providers or between the specia contracting
entity and the medical services provider or group of medical services providers.

Proposed law generally prohibits a network from making available medical services to
employees except pursuant to a written contract with a payor. A network-payor contract is
confidential and not subject to disclosure as public record information under any other
applicable law.

Proposed law prohibits a party to a payor-network contract from selling, leasing, or
otherwise transferring information regarding the payment terms of the contract without the
express authority of and prior adequate notification to the other contracting parties.

Proposed law requires that the network's medical services provider panel includes an
adequate number of treating doctors and specialists, and be available and accessible to
injured employees 24 hours aday, seven daysaweek. Proposed law further requiresthat the
network include sufficient numbers and types of health care providers to ensure choice,
access, and quality of careto injured employees.

Proposed law further requires that hospital services and emergency care be available and
accessible to injured employees 24 hours a day, seven days a week.

Proposed law authorizes the network to adopt amedical case management program to work
with treating doctors, referral medical services providers, injured employees and employers
to facilitate cost-effective care and employee prompt return-to-work.

Proposed law providesfor utilization review inrelationto claimsinaworkers compensation
medical provider services network.
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Proposed |aw authorizes the office of workers compensation to access information from an
executive agency that is otherwise confidential, in order to implement proposed |aw.

Proposed law providesthat information that isin the possession of the office and that relates
to anindividual injured employee, and any compilation, report, or analysis produced from
the information that identifies an individual injured employee, is not subject to discovery,
subpoena, or other means of legal compulsion for releaseto any person, or admissiblein any
civil, administrative, or criminal proceeding, except in connection with any claim for
compensation under proposed law.

Proposed law provides that if the director determines that a network, payer, or any other
person or third party isin violation of proposed law, or applicable provisions of the La.
Workers Compensation Law or rules adopted pursuant thereto, the director or adesignated
representative shall notify the network, payor, person, or third party of the alleged violation
and may compel the production of any documents or other information as necessary to
determine whether the violation occurred.

Proposed law provides for "economic profiling” under certain circumstances. Economic
profiling is defined as any evaluation of a particular physician, medical services provider,
medical group or individual practice association based in whole or in part on the economic
costs or utilization of services associated with medical care provided or authorized by the
physician, medical services provider, medical group or individual practice association.

Proposed law requires the employer that arranges for care for injured workers through a
workers compensation medical provider network to develop and maintain a written
continuity of care policy and information regarding the process for an injured employee to
request a review under the policy, and further requires that the employer provide, upon
request, a copy of the written policy to an employee.

Proposed law requiresthe employer to provide completion of treatment under the following
conditions:

1 An acute condition. "An acute condition™ means amedical condition that involves
a sudden onset of symptoms due to compensable injury or disease that requires
prompt medical attention and that has a limited duration. Completion of treatment
shall be provided for the duration of the acute condition.

2. A serious chronic condition. "A serious chronic condition” means a medical
condition due to a compensable injury or disease, that is serious in nature and that
persists without full cure, or worsens over an extended period of time, or requires
ongoing treatment to maintain remission or prevent deterioration. Completion of
treatment shall be provided for a period of time necessary to complete a course of
treatment and to arrange for a safe transfer to another medical services provider, as
determined by the payer or employer in consultation with the injured employee and
the terminated medical services provider, and consistent with good professional
practice. Completion of treatment shall not exceed 12 months from the medical
services provider contract termination date.

3. A terminal illness. "A terminal illness' meansan incurableor irreversible condition
asaresult of acompensable injury or disease that has a high probability of causing
death within one year or less. Completion of treatment shall be provided for the
duration of atermina illness.

4, Surgery. The performance of a surgery or other procedure that is authorized by the
payor or employer and which is part of adocumented course of treatment and which
has been recommended and documented by the medical services provider to occur
within 180 days of the medical services provider contract's termination date.
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Proposed law requires that supplemental earnings benefits paid to injured workers be paid
monthly.

Proposed |aw providesthat when the employeeisno longer temporarily and totally disabled,
but is not earning any income and the employer has not established earning capacity,
payments of benefits shall continue in accordance with present law.

Proposed law increases certain permanent partial disability payments from $30,000 to
$50,000.

Proposed law provides that payments to injured workers begin two weeks after the injury
occurred, if the disability continues.

Effective August 1, 2012.

(AmendsR.S. 23:1123, 1124.1, 1201(F)(1), (2) and (4), 1210(A), 1221(3)(a) and (4)(s)(i),
and 1224; adds R.S. 23:1020.1, 1213 through 1213.27, and 1314(D) and (E))
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