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SLS 10RS-737 ORIGINAL

Regular Session, 2010
SENATE BILL NO. 449

BY SENATOR HEITMEIER

CRIMINAL PROCEDURE. Provides for procedures after a determination of mental
capacity or incapacity. (8/15/10)

AN ACT
To amend and reenact Code of Criminal Procedure Art. 648(A), (B)(1), and theintroductory
paragraph of Code of Criminal Procedure Art. 648(B)(3) and to enact Code of
Criminal Art. 648(B)(2), relative to procedures after a determination of mental
capacity or incapacity; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Code of Criminal Procedure Art. 648(A), (B)(1), and the introductory
paragraph of Code of Criminal Procedure Art. 648(B)(3) are hereby amended and reenacted
and Code of Criminal Procedure Art. 643(B)(2) is hereby enacted to read as follows:
Art. 648. Procedure after determination of mental capacity or incapacity
A. Thecriminal prosecution shall be resumed unlessthe court determines by
apreponderance of the evidencethat the defendant does not havethe mental capacity
to proceed. If the court determines that the defendant lacks mental capacity to
proceed, the proceedings shall be suspended and one of the following dispositions
made:
(2) If the court determines that the defendant’'s mental capacity islikely to be

restored within ninety days by outpatient care and treatment at an—astitution a
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treatment facility asdefined by R.S. 28:2(28) whileremaining in the custody of the

criminal authorities, and if the person isnot charged with afelony or amisdemeanor
classified as an offense against the person and is considered by the court to be
unlikely to commit crimes of violence, then the court may order outpatient care and

treatment at any thstttution treatment facility as defined by R.S. 28:2(28;5.

(2)(a) If the person is charged with a fetery-er-atmtsdemeanorctassified-as

erimes-of-wotenee crime of violence as defined in R.S. 14:2(B), and if the court

determines that his mental capacity is likely to be restored within ninety days as a
result of treatment, the court may order immediate jail-based treatment by the
Department of Health and Hospitals not to exceed ninety days; otherwise, if his
capacity cannot be restored within ninety days and inpatient treatment is
recommended, the court shall commit the defendant to the Feliciana Forensic
Facility.

(b) If a defendant committed to the Feliciana Forensic Facility isheld in a

parish jail for one hundred eighty days after the court's determination that he lacks

the mental capacity to proceed, thecotrt-shal-orderastatusconferencetobe-hetd

modtfieation-of-the-previousorder and the defendant's mental capacity has not

been restored, the court shall conduct a contradictory hearing to deter mine

whether the defendant is, or will in the foreseeable future be, capable of

standing trial in accordance with Paragraph B of this Article.
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B.(1) In no instance shall such custody, care, and treatment exceed the time

of the maximum sentence the defendant could receiveif convicted of the crimewith
which heis charged. At any time after commitment and on the recommendation of
the superintendent of the institution that the defendant will not attain the capacity to

proceed with histrial intheforeseeablefuture, or asprovided in Subsubpar agraph

(A)(2)(b) of thisArticle, the court shall, within sixty days and after at |east ten days

notice to the district attorney, defendant's counsel and the Bureau of Legal Services
of the Department of Health and Hospitals, conduct a contradictory hearing to
determine whether the mentally defective defendant is, and will in the foreseeable

future be, incapable of standing trial anehwhetherhetsatdangerto-himself-orothers.

(2)(a) If the court determines that the defendant is and will in the

for eseeable futur e be incapable of standing trial, and the defendant has been

charged with a crime of violence asdefined in R.S. 14:2(B) or has a history of

arrests for_crimes of violence as defined in R.S. 14:2(B), then the court shall

additionally deter mine whether the defendant poses a danger to others or to

himself.

(b) If the defendant has not been charged with a crime of violence as

defined in R.S. 14:2(B) and does not have a history of arrests for crimes of

violence as defined in R.S. 14:2(B), then the defendant shall be deemed not to

pose a danger to othersor himself.

(c)(i) If after the contradictory hearing, the court determines that the

defendant is and will in the for eseeable futur e be incapable of standing trial,

and that the defendant has been charged with a crime of violence as defined in
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R.S. 14:2(B) or hasahistory of arrestsfor crimesof violenceasdefined in R.S.

14:2(B), and the defendant is a danger to others or to himsdf, then the

defendant shall bereferred for a special risk assessment in thetrial court prior

to release from inpatient treatment or jail.

(i) The special risk assessment shall be conducted by a sanity

commission appointed pursuant to Article 644 and shall be conducted within

thirty days of referral. The commission shall evaluate whether the defendant

can be discharged from inpatient treatment or jail, conditionally or

unconditionally, without posing arisk of danger to othersor to himsaf. Within

thirty days of receiving the commission's evaluation, thetrial court shall hold

acontradictory hearingtodeterminewhether thedefendant posesasubstantial

risk of danger to othersor to himsdlf if unconditionally dischar ged. | f after the

hearingand uponfilingwritten findingsof fact and conclusionsof law, thecourt

findsby a preponder ance of the evidencethat the defendant poses a substantial

risk of danger to othersor to himsalf if unconditionally discharged, the court

shall either continue the commitment or order the defendant released

conditionally asprovided by Article657.1(C). At any timesubsequent toacour t

order _continuing the defendant in custody or conditionally releasing the

defendant, the defendant may move for a contradictory hearing to deter mine

whether there has been a change in the defendant's condition or other

cir cumstances sufficient to warrant a modification of the previous order.

(3) If—after—the—hearing at _any time, the court determines that the

incompetent defendant isunlikely in the foreseeable future to be capabl e of standing

trial and is not a danger to himself or others, the court shall order the defendant

released or remanded to the custody of the Department of Health and Hospitals
which, within ten days exclusive of weekends and holidays, may institute civil
commitment proceedings pursuant to Title 28 of the Louisiana Revised Statutes of
1950, or release the defendant. The defendant shall remain in custody pending such

civil commitment proceedings. If the defendant is committed to atreatment facility
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pursuant to Title 28 of the Louisiana Revised Statutes of 1950, the director of the
institution designated for the patient'streatment shall, in writing, notify the court and
the district attorney when the patient isto be discharged or conditionally discharged,
aslong as the charges are pending. If not dismissed without prejudice at an earlier
trial, charges against an unrestorable incompetent defendant shall be dismissed on
the date upon which his sentence would have expired had he been convicted and
received the maximum sentencefor the crime charged, or onthe datefiveyearsfrom
the date of hisarrest for such charges, whichever is sooner, except for the following

charges:

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by ThomasL. Tyler.

DIGEST

Present law requires resumption of a criminal prosecution unless a court determines, by
preponderance of evidence, that the defendant lacksthemental capacity to proceed. Provides
for various dispositions of the caseif it is determined that adefendant lacks mental capacity
to proceed to trial.

Present law provides that if a court determines that a defendant's mental capacity is likely
to be restored within 90 days by outpatient care or treatment in an institution while in
custody, and if he is not charged with a felony or misdemeanor classified as an offense
against the person and the court considersit unlikely that hewill commit acrimeof violence,
then the court may order outpatient care and treatment at any institution for mental health
treatment. Proposed law retains these provisions but clarifies that outpatient care and
treatment be at atreatment facility as defined in the mental health law.

Present law provides that one charged with afelony or misdemeanor classified asan offense
against the person and isconsidered to belikely to commit crimes of violence, then the court
may order immediate jail-based treatment by DHH not to exceed 90 days if it determines
that his mental capacity is likely to be restored within 90 days as a result of treatment.
Provides that if mental capacity cannot be restored within 90 days and inpatient treatment
isrecommended, then the court isrequired to commit the defendant to the FelicianaForensic
Facility. Proposed law retains these provisions except that the person must be charged with
acrime of violence as defined by law for present law to apply.

Present law providesthat if oneis committed to the Feliciana Forensic Facility and held in
aparishjail for 180 days after acourt determination of lack of mental capacity, then requires
the court to order a status conference with the defense and DA present, and for good cause
shown on motion of the defendant or the DA or on motion of the court, the court isto order
a contradictory hearing to determine if the defendant's condition or circumstances are
sufficient to warrant a modification of its previous order.

Proposed law provides that a defendant committed to the Feliciana Forensic Facility and
held in aparish jail for 180 after a court determination that he lacks the mental capacity to
proceed, and if hismental capacity has not been restored, then requires the court to conduct
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a contradictory hearing to determine whether the defendant is, or will in the foreseeable
future be, capable of standing tria in accordance with proposed law.

Present law providesthat if adefendant is committed to the Feliciana Forensic Facility and
held in aparish jail for 180 days after the initial status conference on his mental capacity,
then requires the court to order a contradictory hearing to determine whether to release the
defendant or to order appropriate authorities to institute civil commitment proceedings.
Requires that the defendant remain in custody pending the civil commitment proceedings.
Provides that if civilly committed to a treatment facility, then requires director of the
institution designated for treatment to notify, in writing, the court and DA when the patient
isto bedischarged or conditionally discharged, aslong asthe charges are pending. Proposed
law removes this provision.

Proposed law provides that a defendant charged with a crime of violence or if he has a
history of arrests for crimes of violence and a court determines that he is, or will in the
foreseeable future be, incapabl e of standing trial, then the court is to additionally determine
whether the defendant poses a danger to others or to himself. Provides that a defendant not
charged with a crime of violence and who has no history of arrests for crimes of violence,
then he shall be deemed not to pose a danger to others or to himself.

Proposed law provides that if the court determines, after a contradictory hearing, that a
defendant is and will in the foreseeable future be incapable of standing trial and if he has
been charged with acrime of violence or has ahistory of arrests for crimes of violence and
he is a danger to others or to himself, then requires that he be referred to a special risk
assessment in the trial court prior to release from inpatient treatment or jail.

Proposed law requiresthat the special risk assessment be conducted by asanity commission
within 30 days of hisreferral. Requiresthat the commission eval uate whether the defendant
can be discharged from inpatient treatment or jail, conditionally or unconditionally, without
posing arisk of danger to others or to himself. Requires the trial court, within 30 days of
receiving the commission's evaluation, to hold a contradictory hearing to determine if the
defendant poses a substantial risk of danger to others or to himself if unconditionally
discharged.

Proposed law provides that if after the hearing and upon filing written findings of fact and
conclusions of law, the court finds by a preponderance of the evidence that the defendant
poses a substantial risk of danger to others or to himself if unconditionally discharged, the
court is to either continue the commitment or order the defendant released conditionally.
Provides that any time after the court order continuing the defendant in custody or
conditionally releasing the defendant, the defendant may move for a contradictory hearing
to determine whether there has been a change in his condition or other circumstances
sufficient to warrant a modification of the previous order.

Effective August 15, 2010.

(Amends C.Cr.P. Art. 648(A), (B)(1), (B)(3)(intro para); adds C.Cr.P. Art. 643(B)(2))
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