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Regular Session, 2012 ACT NO 326 ENROLLED

SENATE BILL NO. 360

BY SENATOR MARTINY AND REPRESENTATIVE PONTI

AN ACT
To amend and reenact R.S. 32:1252(4) and (19), 1261, 1261.1, and 1263, to enact R.S.

32:1252(52) through (69), 1262(C), 1264(D), 1267(C), 1268(D), and Parts|1, I11, and

IV of Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950, to be

comprised of R.S. 32:1270 through 1270.30, and to repeal R.S. 32:1257.1 and

1268.1, relative to marine products, motorcycles, all-terrain vehicles, and

recreationa vehicles; to provide for certain terms, conditions, requirements, and

procedures; to provide for definitions; to provide for the establishment of new
dedlerships and the relocation of existing dealerships; to provide for payment to
deders; to provide for unauthorized acts; to provide for warranty agreements and
application thereof; to provide for the sale and leasing of certain marine products,
motorcycles, all-terrain vehicles, and recreationa vehicles; to provide for the
succession of a dealer; to provide for the procedure to terminate a dealership; to
provide for the repurchase of certain products, equipment, parts, and tools; and to
provide for related matters.

Be it enacted by the Legislature of Louisiana:

Section 1. R.S. 32:1252(4) and (19), 1261, 1261.1, and 1263 are hereby amended
and reenacted and R.S. 32:1252(52) through (69), 1262(C), 1264(D), 1267(C), 1268(D), and
Partsll, 111, and IV of Chapter 6 of Title 32 of the Louisiana Revised Statutes of 1950, to be
comprised of R.S. 32:1270 through 1270.30 are hereby enacted to read as follows:

81252. Definitions

The following words, terms, and phrases, when used in this Chapter, shall
have the meanings respectively ascribed to them in this Section, except where the
context clearly indicates a different meaning:

(4) "Boat package" means a boat that is equipped from its manufacturer or

distributor with an inboard, outboard, or inboard/outboard motor or engine attached
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SB NO. 360 ENROLLED

thereto, installed thereon, or shipped or invoiced together as a package. The boat

packagemay includeatrailer invoiced from the manufacturer of theboat. For

the purposes of this Chapter, the boat package brand shall be determined by the

brand of the boat.

(19) "Franchise" means any written contract or selling agreement between
amotor vehicle or recreational products dealer, amotor vehiclelessor, or aspecialty
vehicle dealer and a manufacturer, motor vehicle lessor franchisor, or converter of
anew motor vehicle or specialty vehicleor itsdistributor or factory branch by which
the motor vehicle or recreational products dealer, motor vehicle lessor, or specialty
vehicle dedler is authorized to engage in the business of selling or leasing the
specific makes, models, or classifications of new motor vehicles, recreational
products, or speciaty vehicles marketed or leased by the manufacturer, motor
vehicle lessor franchisor, or converter and designated in the franchise agreement or
any addendum thereto. For purposes of this Chapter, any written modification,
amendment, or addendum to the original franchise agreement, which changes the
rights and obligations of the parties to the original franchise agreement, shall
constitute a new franchise agreement, effective as of the date of the modification,

amendment, or addendum.

(52) "Marine product salesman" means any natural person employed

by a licensee of the commission whose duties include the sdlling, leasing, or

offering for sale or lease, financing or insuring marine products on behalf of

said licensee and who holds a motor vehicle salesman license under the

provisions of this Chapter.

(53) "New marine product"” means a marine product, the legal titleto

which has never been transferred by a manufacturer, distributor, or dealer to

an ultimate purchaser.

(54) " Selling agreement” means any written contract or agreement

between a marine dealer and a manufacturer, or its distributor or factory
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branch, by which the marine dealer is authorized to engage in the business of

sdling or leasing the specific makes, models, or classifications of marine

productsmarketed or leased by themanufactur er, and designated in theselling

agreement or any addendum thereto. For the purposes of this Par agr aph, any

written modification, amendment, or addendum to the original selling

agr eement that changestherightsand obligations of the partiesto theoriginal

selling agreement shall constitute a new selling agreement, effective as of the

date of the modification, amendment, or addendum.

(55) " Used marine product" means a marine product, the legal title of

which has been transferred by a manufacturer, distributor, or dealer to an

ultimate purchaser.

(56)(a) " Used marine dealer" means any person, whose businessisto

sdl, or offer for sale, display, or advertiseused marineproducts, or any person

who holdsalicensefrom thecommission and isnot excluded by Subpar agr aph

(b) of this Paragraph.

(b) "Used marinedealer" shall not include any of thefollowing:

(i) Receaivers, trustees, administrators, executors, guardians, or other

per sons appointed by or acting under thejudgment or order of any court.

(ii) Public officer swhile performing their official duties.

(iii) Employeesof persons, cor por ations, or associationsdefined as" used

marine dealers' when engaged in the specific performance of their duties as

such employees.

(iv) Mortgagees or secured parties as to sales of marine products

constituting collateral on a mortgage or security agreement and who do not

maintain aused car lot or building with oneor mor e employed marine product

salesman.

(v) Insurance companies who sell motor vehicles to which they have

taken titleasan incident of paymentsmadeunder policiesof insuranceand who

do not maintain a used car lot or building with one or more employed marine

product salesman.

Page 3 of 82
Coding: Words which are straek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

SB NO. 360 ENROLLED

(vi) Used motor vehicle dealerslicensed pursuant to R.S. 32: 781 et seq.

(57) "Used marine product facility" means any facility which is owned

and operated by a licensee of the commission and offersfor sale used marine

products.

(58) " Motorcycleor all-terrain vehicledealer" means any per son who,

for acommission or with intent to makeaprofit or gain of money or other thing

of value, buys, sells, brokers, exchanges, auctions, offers, or attempts to

negotiateasale or exchangeof an interest in motorcyclesor all-terrain vehicles

and who is engaged wholly or in part in the business of buying and sdlling

motorcycles or all-terrain vehiclesin the state of L ouisiana and who holds a

license asarecreational productsdealer under the provisions of this Chapter.

(a) Theterm shall alsoinclude anyone not licensed under Chapter 6 of

Title 32 of the L ouisiana Revised Statutes of 1950, who sells motor cyclesor all-

terrain vehicles and who rents on a daily basis motorcycles or all-terrain

vehicles, not of thecurrent year or immediateprior year models, that havebeen

titled previousy to an ultimate purchaser.

(b) "Motorcycle or all-terrain vehicle dealer" shall not include any of

the following:

(i) Receivers, trustees, administrators, executors, guardians, or other

per sons appointed by or acting under thejudgment or order of any court.

(ii) Public officerswhile performing their official duties.

(iii) Employeesof motor cycleor all-terrain vehicledeal er swhen engaged

in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motorcycles or all-

terrain vehicles constituting collateral on a mortgage or security agreement.

(v) lnsurance companies.

(vi) Auctioneersor auction houses who are not engaged in the auction

of motorcycles or all-terrain vehicles as the principal part of their business,

including but not limited tothefollowing auctions: estateauctions, bankruptcy

auctions, farm equipment auctions, or gover nment auctions.
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(59) "Motorcycle or all-terrain vehicle salesman" means any natural

person employed by a licensee of the commission whose duties include the

sdling, leasing, or offeringfor saleor lease, financing or insuring motor cycleor

all-terrain vehicles on behalf of said licensee and who holds a motor vehicle

salesman license under the provisions of this Chapter.

(60) " New motorcycleor all-terrain vehicle' meansa motorcycleor all-

terrain vehicle, the legal title to which has never been transferred by a

manufacturer, distributor, or dealer to an ultimate pur chaser.

(61) " Used motorcycleor all-terrain vehicle' meansamotorcycleor all-

terrain vehicle, thelegal title of which hasbeen transferred by a manufacturer,

distributor, or dealer to an ultimate purchaser.

(62)(a) "Used motorcycle or all-terrain vehicle dealer” means any

person, whose business is to sell, or offer for sale, display, or advertise used

motorcycles or all-terrain vehicles, or any person who holds alicensefrom the

commission and is not excluded by Subpar agraph (b) of this Paragraph.

(b) " Used motorcycleor all-terrain vehicledealer" shall notincludeany

of the following:

(i) Receaivers, trustees, administrators, executors, quardians, or other

per sons appointed by or acting under thejudgment or order of any court.

(ii) Public officerswhile performing their official duties.

(iii) Employees of persons, corporations, or associations enumerated in

thedefinition of " used motorcycleor all-terrain vehicledealer” when engaged

in the specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of motorcycles or all-

terrain vehiclesconstituting collater al on amortgageor security agreement and

who do not maintain a used car lot or building with one or more employed

motorcycle or all-terrain vehicle salesman.

(v) I nsur ance companies who sell motorcycles or all-terrain vehiclesto

which they have taken title as an incident of payments made under policies of

insurance and who do not maintain aused car lot or building with oneor more
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employed motorcycle or all-terrain vehicle salesman.

(vi) Used motorcycle or all-terrain vehicle dealerslicensed pursuant to

R.S. 32:781 et seq.

(63) " Used motorcycleor all-terrain vehiclefacility" meansany facility

which isowned and oper ated by alicensee of thecommission and offersfor sale

used motorcycles or all-terrain vehicles.

(64) " New recreational vehicle' means a recreational vehicle, the legal

title to which has never been transferred by a manufacturer, distributor, or

dealer to an ultimate purchaser.

(65) " Recreational vehicle dealer” means any person who, for a

commission or with intent to make a profit or gain of money or other thing of

value, buys, sells, br oker s, exchanges, auctions, offers, or attemptsto negotiate

a sale or exchange of an interest in recreational vehicles and who is engaged

wholly or in part in the business of buying and selling recreational vehiclesin

thestate of L ouisianaand who holdsalicenseasarecr eational productsdealer

under the provisions of this Chapter.

(a) Theterm shall also include anyone not licensed under Chapter 6 of

Title 32 of the Louisana Revised Statutes of 1950, who sdlls recreational

vehiclesand who rentson adaily basisrecreational vehicles, not of thecurrent

year or immediate prior year models, that have been titled previously to an

ultimate purchaser.

(b) " Recreational vehicledealer" shall not include any of thefollowing:

(i) Receaivers, trustees, administrators, executors, guardians, or other

per sons appointed by or acting under thejudgment or order of any court.

(ii) Public officer swhile performing their official duties.

(iii) Employees of recreational vehicle dealers when engaged in the

specific performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of recreational vehicles

constituting collateral on a mortgage or security agr eement.

(v) | nsurance companies.
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(vi) Auctioneer sor auction houseswho ar enot engaged in theauction of

recr eational vehicles asthe principal part of their business, including but not

limited to the following auctions: estate auctions, bankruptcy auctions, farm

equipment auctions, or gover nment auctions.

(66) " Recreational vehicle salesman" means any natural person

employed by a licensee of the commission whose duties include the sdlling,

leasing, or offeringfor saleor lease, financing or insuringrecreational vehicles

on behalf of said licenseeand who holdsamotor vehiclesalesman licenseunder

the provisions of this Chapter.

(67) " Used recreational vehicle' meansa recreational vehicle, thelegal

title of which hasbeen transferred by a manufacturer, distributor, or dealer to

an ultimate purchaser.

(68)(a) " Used recreational vehicle dealer” means any person, whose

business is to sell, or offer for sale, display, or advertise used recreational

vehicles, or any person who holds a license from the commission and is not

excluded by Subparagraph (b) of this Paragraph.

(b) "Used recreational vehicle dealer™ shall not include any of the

following:

(i) Receaivers, trustees, administrators, executors, guardians, or other

per sons appointed by or acting under thejudgment or order of any court.

(ii) Public officerswhile performing their official duties.

(iii) Employees of persons, corporations, or associations enumerated in

thedefinition of " used r ecr eational vehicledealer" when engaged in thespecific

performance of their duties as such employees.

(iv) Mortgagees or secured parties as to sales of recreational vehicles

constituting collateral on a mortgage or security agreement and who do not

maintain a used car lot or building with one or more employed r ecr eational

vehicle salesman.

(v) Insurance companies who sdll recreational vehicles to which they

have taken title as an incident of payments made under policies of insurance
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and who do not maintain aused car lot or buildingwith oneor moreemployed

recr eational vehicle salesman.

(vi) Used r ecr eational vehicledealer slicensed pursuant toR.S. 32: 781 et

(69) "Used recreational vehicle facility" means any facility which is

owned and operated by a licensee of the commission and offers for sale used

recr eational vehicles.

§1261. Unauthorized acts

A. It shall be aviolation of this Chapter:

(1) For amanufacturer, adistributor, awholesaler, distributor branch, factory
branch, converter or officer, agent, or other representative thereof:

(a) Toinduce or coerce, or attempt to induce or coerce, any licensee:

(i) To order or accept delivery of any recreational product, motor vehicle or
vehicles, appliances, equipment, parts or accessories therefor, or any other
commodity or commodities which shall not have been voluntarily ordered.

(i) To order or accept delivery of any vehicle with specia features,
appliances, accessories, or equipment not included in the list price of said vehicles
as publicly advertised.

(iii) To order for any person any parts, accessories, equipment, machinery,
tools, appliances, or any commodity whatsoever.

(iv) To assent to arelease, assignment, novation, waiver, or estoppel which
would relieve any person from liability to be imposed by law, unless done in
connection with a settlement agreement to resolve a matter pending a commission
hearing or pending litigation between a manufacturer, distributor, wholesaler,
distributor branch or factory branch, or officer, agent, or other representative thereof.

(v) To enter into afranchise with alicensee or during the franchise term, use
any written instrument, agreement, release, assignment, novation, estoppel, or
waiver, to attempt to nullify or modify any provision of this Chapter, or to require

any controversy between adealer and amanufacturer to be referred to any person or
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entity other than the commission, or duly constituted courtsof thisstate or the United
States, if such referral would be binding upon the dealer. Such instruments are null
and void, unless done in connection with a settlement agreement to resolve a matter
pending acommission hearing or pending litigation.

(vi) Towaivetheright to ajury trial.

(vii) To participate in an advertising group or to participate monetarily in an
advertising campaign or contest or to purchase any promotiona materials,
showroom, or other display decorations or materials at the expense of such motor
vehicle dealer or specialty dealer.

(viii) To adhere to performance standards that are not applied uniformly to
other similarly situated motor vehicle dealers or specialty dealers. Any such
performance standards shall be fair, reasonable, equitable, and based on accurate
information. If dealership performance standards are based on a survey, the
manufacturer, converter, distributor, wholesal er, distributor branch, or factory branch
shall establish the objectivity of the survey process and provide this information to
any motor vehicle dealer or specialty vehicle dealer of the same line make covered
by the survey request. Each responseto asurvey used by amanufacturer in preparing
an evaluation or performance-rating of a motor vehicle dealer shall be made
available to that motor vehicle dealer, or it cannot be used by the manufacturer.
However, if acustomer requests that the manufacturer or distributor not disclosethe
consumer's identity to the dealer, the manufacturer may withhold the consumer's
identity in providing the survey responseto the dealer, and the manufacturer may use
the response. Any survey used must have the following characteristics:

(ad) It was designed by experts.

(bb) The proper universe was examined.

(cc) A representative sample was chosen.

(dd) The data was accurately reported.

(ix) Torelease, convey, or otherwise provide customer information, if to do
so is unlawful or if the customer objects in writing. This does not include

information that is necessary for the manufacturer to meet its obligations to the
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dealer or consumersin regard to contractual responsibilities, vehiclerecalls, or other
requirementsimposed by state or federal |aw. The manufacturer isfurther prohibited
from providing any consumer information received from the dedler to any
unaffiliated third party.

(X) To pay the attorney fees of the manufacturer or distributor related to
hearings and appeals brought under this Chapter.

(b) To refuse to deliver to any licensee having a franchise or contractual
arrangement for the retail sale of vehicles sold or distributed by such manufacturer,
distributor, wholesaler, distributor branch or factory branch, any motor vehicle,
publicly advertised for immediate delivery, within sixty daysafter such dealer'sorder
shall have been received.

(c) Tothreaten to cancel any franchise or any contractual agreement existing
between such manufacturer, distributor, wholesaler, distributor branch or factory
branch and said dealer for any reason including but not limited to failure to meet
performance standards.

(d) To unfairly, without just cause and due regard to the equities of such
dealer, cancel the franchise of any licensee. Failure to meet performance standards
based on a survey of sales penetration in a regional, national, territorial, or other
geographic area shall not be the sole cause for cancellation of a franchise. The
nonrenewal of a franchise or selling agreement with such dealer or his successor
without just provocation or cause, or the refusal to approve aqualified transferee or
qualified successor to the dealer-operator as provided for in the franchise or selling
agreement, or solely for failure to meet performance standards based on a survey of
sales penetration in aregional, national, territorial, or other geographic area, shall be
deemed an evasion of this Paragraph and shall constitute an unfair cancellation,
regardless of the terms or provisions of such franchise or selling agreement.
However, at least ninety-days notice shall be given to the dealer of any cancellation
or nonrenewal of a franchise except for a cancellation arising out of the financial
default of the motor vehicle dealer or fraudulent activity of the dealer principal

which results in the conviction of a crime punishable by imprisonment. The
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provisions of this Subsection relating to performance standards shall not apply to
recreational products dealers.

(e) Torefuseto extend to alicensee the privilege of determining the mode or
manner of available transportation facility that such dealer desires to be used or
employed in making deliveries of vehiclesto him or it.

(f) Toresort to or use any false or misleading advertisement in connection
with his business as such manufacturer of motor vehicles, distributor, wholesaler,
distributor branch or factory branch, or officer, agent, or other representativethereof.

(g) Todelay, refuse, or fail to deliver motor vehiclesin reasonable quantities
relativeto thelicensee'sfacilitiesand sales potential intherelevant market area. This
Subparagraph shall not be valid, however, if such failureis caused by acts or causes
beyond the control of the manufacturer, distributor, or other such party.

(h) To ship or sell motor vehicles or recreational productsto alicensee prior
to thelicensee having been granted alicense by the commission to sell such vehicles.

(i) To unreasonably withhold consent to the sal e, transfer, or exchange of the
franchise to aqualified transferee capable of being licensed as adealer in this state,
provided the transferee meets the criteria generally applied by the manufacturer in
approving new dealers and agrees to be bound by all the terms and conditions of the
standard franchises.

() Tofail to respond in writing to awritten request for consent as specified

in Subparagraph (i) abeve of thisPar agraph within sixty daysof receipt of awritten

request on theforms, if any, generally utilized by the manufacturer or distributor for
such purposes and containing the information required therein. Failure to respond
shall be deemed to be consent to the request.

(K)(i) To sell or offer to sell anew or unused motor vehicle or recreational
product directly to aconsumer except as provided in this Chapter, or to competewith
a licensee in the same-line makes, models, or classifications operating under an
agreement or franchisefrom the af orementioned manufacturer. A manufacturer shall
not, however, be deemed to be competing when any one of the following conditions

are met:
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(aa) Operating adeal ership temporarily for areasonabl e period, not to exceed
two years.

(bb) Operating abonafideretail dealership whichisfor saleto any qualified
independent person at afair and reasonable price, not to exceed two years.

(cc) Operating in a bonafide relationship in which a person independent of
amanufacturer has made a significant investment subject to loss in the dealership,
and can reasonably expect to acquirefull ownership of such deal ership onreasonable
terms and conditions.

(i) After any of the conditions have been met under Subitems (aa) and (bb)
of Item (i) of this Subparagraph, the commission shall allow the manufacturer to
compete with licensees of the same-line makes, models, or classifications under an
agreement or franchise from said manufacturer for longer than two years when, in
the discretion of the commission, the best interest of the manufacturer, consuming
public, and licensees are best served.

(1) To condition the renewal or extension of a franchise on a new motor
vehicle dealer's substantial renovation of the dealer's place of business or on the
construction, purchase, acquisition, or rental of anew place of business by the new
motor vehicle dealer, unless the manufacturer has advised the new motor vehicle
dealer in writing of its intent to impose such a condition within a reasonable time
prior to the effective date of the proposed date of renewal or extension, but in no case
less than one hundred eighty days, and provided the manufacturer demonstrates the
need for such demand in view of the need to service the public and the economic
conditions existing in the motor vehicle industry at the time such action would be
required of the new motor vehicle dedler. As part of any such condition the
manufacturer shall agree, in writing, to supply the dealer with an adequate supply
and marketable model mix of motor vehicles to meet the sales levels necessary to
support the increased overhead incurred by the dealer by reason of such renovation,
construction, purchase, or rental of a new place of business.

(m) To fail to compensate its dealers for the work and services they are

required to perform in connection with the dealer's delivery and preparation
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obligations according to the terms of compensation that shall be filed with the
commission on or before October first of each year. The commission shall find the
compensation to be reasonable or the manufacturer shall remedy any deficiencies.

(n) To fail to designate and provide to the commission in writing the
community or territory assigned to alicensee.

(o) Tofail or refuseto sell or offer to sell to all motor vehicle franchiseesin
aline make, every motor vehicle sold or offered for sale under a franchise to any
motor vehicle franchisee of the same-line make, or to unreasonably require amotor
vehicledealer to pay an extrafee, purchase unreasonable advertising displays or any
other materials, or to remodel, renovate, or recondition its existing facilities as a
prerequisite to receiving a certain model or series of vehicles. However, the failure
to deliver any such motor vehicle shall not be considered aviolation of this Section
if the failure is due to a lack of manufacturing capacity or to a strike or labor
difficulty, a shortage of materials, a freight embargo or other cause of which the
franchisor has no control. This Subparagraph shall not apply to recreational product
manufacturers.

(p) Tounreasonably discriminate among competing, similarly situated, same-
line make dealers in the sales of vehicles, in the availability of such vehicles, inthe
terms of incentive programs or sales promotion plans, or in other similar programs.

(q) Toterminate, cancel, or refuse to continue any franchise agreement based
upon the fact that the motor vehicle dealer owns, has an investment in, participates
in the management, or holds a franchise agreement for the sale or service of another
make or line of new motor vehicles at a different dealership location, or intends to
or has established another make or line of new motor vehiclesin the same dealership
facilities of the manufacturer or distributor.

(r) To demand compliance with facilities requirements that include any
reguirementsthat amotor vehicledeal er establish or maintain exclusiveoffice, parts,
service or body shop facilities, unless such requirements would be reasonable and
justified by business considerations. The burden of proving that such requirements

arereasonable and justified by business considerationsis on the manufacturer. If the
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franchise agreement of the manufacturer or distributor requires the approval of the
manufacturer or distributor for facility uses or modifications, the manufacturer or
distributor shall approve or disapprove such arequest in writing within sixty days of
receipt of such request.

(s) Touse any subsidiary, affiliate, or any other controlled person or entity,
or to employ the services of athird party, to accomplish what would otherwise be
illegal conduct under this Chapter on the part of the manufacturer or distributor.

(t) To operate a satellite warranty and repair center, to authorize a person to
perform warranty repairs who is not amotor vehicle dealer, or to authorize a motor
vehicle dealer to operate asatellite warranty and repair center within the community
or territory of asame-line or make motor vehicle dealer. This Subparagraph shall not
apply to recreational product manufacturers.

(u) To make achange in the area of responsibility described in the franchise
agreement or sales and service agreement of a dealer, without the franchisor,
converter, or manufacturer giving said dealer and the commission no less than sixty
days prior written notice by certified or registered mail.

(v) To attempt to induce or coerce, or to induce or coerce, any motor vehicle
dealer to enter into any agreement with such manufacturer, distributor, wholesaler,
distributor branch or factory branch or representative thereof, or to do any other act
unfair to said dealer.

(w)(i) To coerce or attempt to coerce any retail motor vehicle dealer or
prospective retail motor vehicle dealer to offer to sell or sell any extended service
contract or extended maintenance plan or gap product offered, sold, backed by, or
sponsored by the manufacturer or distributor or affiliate or sell, assign, or transfer
any retail installment sales contract or lease obtained by the dealer in connection
with the sale or lease by him of motor vehicles manufactured or sold by the
manufacturer or distributor, to a specified finance company or class of finance
companies, leasing company or class of leasing companies, or to any other specified
persons by any of the following:

(aa) By any statement, promise, or threat that the manufacturer or distributor
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will in any manner benefit or injure the dealer, whether the statement, suggestion,
threat, or promise is express or implied or made directly or indirectly.

(bb) By any act that will benefit or injure the dedler.

(cc) By any contract, or any express or implied offer of contract, made
directly or indirectly to the dealer, for handling the motor vehicle on the condition
that the dealer shall offer to sell or sell any extended service contract or extended
maintenance plan offered, sold, backed by, or sponsored by the manufacturer or
distributor or that the dealer sell, assign, or transfer his retail installment sales
contract on or lease of the vehicle, to aspecified finance company or class of finance
companies, leasing company or class of leasing companies, or to any other specified
person.

(dd) Any such statements, threats, promises, acts, contracts, or offers of
contracts, when their effect may be to lessen or eliminate competition.

(if) Nothing contained in this Subparagraph shall prohibit a manufacturer or
distributor from offering or providingincentive benefitsor bonusprogramsto aretail
motor vehicle dealer or prospective retail motor vehicle dealer who makes the
voluntary decision to offer to sell or sell any extended service contract or extended
maintenance plan offered, sold, backed, or sponsored by the manufacturer or
distributor or to sell, assign, or transfer any retail installment sale or |ease by him of
motor vehicles manufactured or sold by the manufacturer or distributor to aspecified
finance company or leasing company.

(2) For amotor vehicle dealer, specialty vehicle dedler, recreational product
dealer, used motor vehicle dealer, or amotor vehicle salesman:

(a) To require a purchaser of a vehicle, as a condition of sale and delivery
thereof, to also purchase special features, appliances, accessories, or equipment not
desired or requested by the purchaser; however, this prohibition shall not apply as
to special features, appliances, accessories, or equipment which are permanently
affixed to the vehicle.

(b) Torepresent and sell asanew vehicleany vehicle, thelegadl title of which

has been transferred by a manufacturer, distributor, or dedler to an ultimate
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purchaser.

(c) Toresort to or use any false or misleading advertisement in connection
with his business as such vehicle dealer or motor vehicle salesman.

(d) To sell or offer to sell makes, models, or classifications of new vehicles
for which no franchise and license to sell is held.

(e) Except as otherwise approved by the commission, to sell or offer to sell
avehicle from an unlicensed location.

(f) To deliver to a prospective purchaser a new or a used vehicle on asale
conditioned on financing, i.e., a spot delivery, except on the following terms and
conditions which shall be in writing and shall be a part of the conditional sales
contract or other written notification signed by the purchaser:

(i) That if the sale is not concluded by the financing of the sale to the
purchaser within twenty-five days of the delivery, the sale contract shall be null and
void.

(i) That the vehicle being offered for trade-in by the purchaser shall not be
sold by the dealer until the conditional saleis complete.

(iii) That there shall be no chargeto the purchaser should the conditional sale
not be completed, including but not limited to mileage charges or charges to
refurbish the vehicle offered for trade-in. However, the purchaser shall be
responsible for any and all damagesto the vehicle or other vehicles damaged by the
fault of the purchaser and any and all liability incurred by the purchaser during the
purchaser's custody of the vehicle to the extent provided for in R.S. 22:1296.

(iv) That if the conditional saleisnot compl eted, thedealer shall immediately
refund to the purchaser upon return of thevehicleall sumsplaced with thedealership
as adeposit or any other purpose associated with the attempted sale of the vehicle.

(v) That the prospective purchaser shall return the vehicle to the dealership
within forty-eight hours of notification by the dealer that the conditional salewill not
be completed. If the prospective purchaser does not return the vehicle to the
dealership within forty-eight hours of notification by the dealer, an authorized agent

of the dealer shall have the right to recover the vehicle without the necessity of
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judicial process, provided that such recovery can be accomplished without
unauthorized entry into a closed dwelling, whether locked or unlocked and without
abreach of peace.

(g) To pay afeeto any person in return for the solicitation, procurement, or
production by that person of prospective purchasers for new and used vehicles,
except to a salesman licensed under the provisions of this Chapter.

(h) To fail to fully and completely explain each charge listed on a retail
buyer's order or vehicleinvoice prior to the purchase of avehicle.

(i) When selling a vehicle to a consumer, to assess any consumer services
fees, which shall include fees for treating the interior upholstery of the vehicle, oil
changes, roadside assistance, dealer inspections, or any other service offered by the
dealer, without allowing the buyer to refuse such services and be exempt from
payment for such services. The provisions of this Subparagraph shall not apply to
dealer-added options or accessories which are permanently affixed to the vehicle.

() To fail to disclose to a purchaser, in writing, which components of a
specialty vehicle are subject to amanufacturer's or distributor's warranty agreement
and which components are subject to a specialty vehicle dealer's or other warranty
agreement. The specialty vehicle dealer shall identify in writing the location of the
two nearest authorized manufacturer or distributor warranty service providers.
School bus warranty repair work, except for engine and transmission repair work,
may also be performed by repair facilities, authorized by the manufacturer or
distributor, which are not school bus dealers. Further, nothing in this Chapter shall
prohibit a manufacturer of school buses licensed by the Louisiana Motor Vehicle
Commission from authorizing warranty and other repair or maintenance servicesto
be performed at any location of a motor vehicle dealer licensed under this Chapter
which holds a franchise from any affiliate or subsidiary of the school bus
manufacturer.

(K)(i) To fail to disclose to a purchaser in writing on the sales contract,
buyer's order, or any other document that the dealer may be participating in finance

charges associated with the sale.
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(ii) To participate in a finance charge that would result in a difference
between the buy rate and the contract rate of more than three percentage points.

(iii) The provisions of this Subparagraph shall apply only to transactions
subject to the Louisiana Motor Vehicle Sales Finance Act.

(3) For amotor vehicle or recreational product lessor or motor vehiclelessor
agent:

(a) To represent and sell as a new vehicle any vehicle which has been used
or intended to be used and operated for leasing and rental purposes.

(b) Toresort to or use any fal se or misleading advertising in connection with
the business of leasing or renting vehicles.

(c) To lease, rent, sell, or offer to sell avehicle from alocation not licensed
for such activity.

(d) Torent or lease any vehicle which has been located within this state for
a period of thirty days or more, unless such vehicle has been issued a Louisiana
license plate by, and all license fees and taxes have been paid to, this state.

(e) To pay afeeto any personin return for the solicitation, procurement, or
production by that person of prospective lessees of vehicles, unless the person
receiving the fee is alease facilitator who holds a valid license as provided by this
Chapter and a valid appointment from the motor vehicle lessor as provided by R.S.
32:1266(B)(1). The fees prohibited by this Subparagraph shall not include amounts
paid to adeder as part of the consideration for the sale or assignment of alease or
leased vehicle or other amounts paid to the dealer who transfers the title on the
vehicle or assigns the lease contract to the motor vehicle lessor.

(f) To fail to fully and completely explain each charge listed on a retall
buyer's or lessee's order or vehicleinvoice or leasing agreement prior to the lease of
avehicle.

(g) When leasing a vehicle to a consumer, to assess any consumer services
fees, which shall include fees for treating the interior upholstery of the vehicle, ail
changes, roadside assistance, dealer inspections, or any other service offered by the

motor vehicle lessor, without allowing the consumer to refuse such services and be
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exempt from payment for such services. The provisions of this Subparagraph shall
not apply to motor vehicle lessor-added options or accessories which are
permanently affixed to the vehicle.

(4) For alease facilitator:

(&) To hold himself out to any person as a "leasing company”, "leasing
agent”, "lease facilitator”, or similar title, directly or indirectly engaged in the
businessof aleasefacilitator, or otherwise engaged inthesolicitation or procurement
of prospectivelesseesfor vehiclesnot titled in the name of and registered to thelease
facilitator, without holding avalid lease facilitator license and being in compliance
with the terms of this Chapter.

(b) To sell or offer to sell anew vehicle.

(c) To accept afee from adealer or consumer.

(d) To sign avehicle manufacturer's statement of origin to avehicle, accept
an assignment of a manufacturer's statement of origin to a vehicle, or otherwise
assume any element of title to anew vehicle.

(e) To procure or solicit prospective lessees for or on behalf of any person
other than a motor vehicle lessor.

(f) To act in the capacity of or engage in the business of a lease facilitator
without avalid appointment from amotor vehiclelessor to act on behalf of the motor
vehiclelessor in soliciting prospective lease clients or customers as provided by this
Chapter.

(5) For abroker:

(a) To hold himself out to any person as a"broker", " purchasing company”,
"sdles agent”, or similar title, engaged in the business of broker, or otherwise
engaged in the solicitation or procurement of prospective purchasersfor vehiclesnot
titled in the name of and registered to the broker, unless the broker holds a valid
broker license and isin compliance with the terms of this Chapter.

(b) To sl or offer to sell, or display a new vehicle.

(c) To be paid afee by adedler.

(d) To sign avehicle manufacturer's statement of origin to avehicle, accept
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an assignment of a manufacturer's statement of origin to a vehicle, or otherwise
assume any element of title to anew vehicle.

(e) To act in the capacity of or engage in the business of a broker without a
valid license issued as provided by this Chapter and a valid appointment from a
motor vehicle lessor to act on behalf of the motor vehicle lessor in soliciting
prospective lease clients or customers as provided by this Chapter.

(f) Tofail to execute awritten brokering agreement and provide acompleted
copy to both of the following:

(i) Any consumer entering into the brokering agreement. The compl eted copy
shall be provided prior to the consumer's signing an agreement for the purchase of
the vehicle described in the brokering agreement, or, prior to accepting one hundred
dollars or more from that consumer, whichever comesfirst.

(ii) The selling dealer. The completed copy shall be provided prior to the
selling dealer's entering into a purchase agreement with the consumer at the time of
delivery.

(g) To accept a purchase deposit from any consumer that exceeds two point
five percent of the selling price of the vehicle described in the brokering agreement.

(h) Tofail to refund any purchase money, including purchase deposits, upon
demand by aconsumer at any time prior to the consumer's signing avehicle purchase
agreement with aselling dealer of the vehicle described in the brokering agreement.

(i) To fail to cancel a brokering agreement and refund, upon demand, any
money paid by aconsumer, including any brokerage fee, under any of the following
circumstances:

(i) When the final price of the brokered vehicle exceeds the purchase price
listed in the brokering agreement.

(i) When the vehicle delivered is not as described in the brokering
agreement.

(iii) When the brokering agreement expires prior to the customer's being
presented with a purchase agreement from a selling dealer arranged through the

brokering dealer that contains a purchase price a or below the price listed in the
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brokering agreement.

() To act as a seller and provide brokering services, both in the same
transaction.

(k) To fail to disclose to the consumer the dollar amount of any fee that the
consumer is obligated to pay to the broker. This arrangement shall be confirmed in
a brokering agreement.

() Tofail to maintain, for aminimum of three years, a copy of the executed
brokering agreement and other notices and documents related to each brokered
transaction.

(m) Tofail to advise the consumer, prior to accepting any money, that afull
refund will be given if the motor vehicle ordered through the broker is not obtained
for the consumer.

(6) For any person or other licensee:

()t To modify a franchise during the term of the agreement or upon its
renewal if themodification substantially and adversely affectsthefranchisee'srights,
obligations, investment, or return on investment without giving sixty days written
notice of the proposed modification to the licensee and the commission which
includes the grounds upon which the modification is based, unless the modification
isrequired by law, court order, or the commission. Within the sixty day notice period
the licensee may file with the commission a complaint for a determination whether
there is good cause for permitting the proposed modification. The party seeking to
modify or replace an agreement shall demonstrate by a preponderance of the
evidence that there is good cause for the modification or replacement. The
commission shall schedule ahearing within sixty daysto decidethe matter. Multiple
complaints pertaining to the same proposed modifications shall be consolidated for

hearing. The proposed modification may not take effect pending the determination

of the matter.
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(b) In making a determination of whether thereis good cause for permitting

aproposed modification, the commission may consider any rel evant factor including:

(i) The reasons for the proposed modification.

(it) Whether the proposed modification is applied to or affects all licensees
in a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a substantial
and adverse effect upon the licensee's investment or return on investment.

(iv) Whether the proposed modification isin the public interest.

(V) Thedegreeto which the proposed modification isnecessary to theorderly
and profitable distribution of vehicles and other services by the licensee.

(vi) Whether the proposed modification is offset by other modifications
beneficial to the licensee.

(c) The decision of the commission shall be in writing and shall contain
findings of fact and adetermination of whether thereisgood causefor permitting the
proposed modification. The commission shall deliver copies of the decision to the
parties personally or by registered mail.

(7) For any employee of a licensee while acting in the scope of his
employment, to accept any payment, commission, fee, or compensation of any kind
from any person other than the employing licensee, unless such payment is fully

disclosed to and approved by the employing licensee.
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B. The provisions of this Section shall not apply to a dealer,

manufacturer, distributor, wholesaler, distributor branch, factory branch, or

convertor of marine products, motorcycles or all-terrain vehicles, or

recr eational vehicles, or any officer, agent, or other representative ther eof.

§1261.1. Indemnification of franchised dealers

A. Notwithstanding thetermsof any franchise agreement, each manufacturer
or converter shall indemnify and hold harmless its franchised dealers against any
judgment for damages, including but not limited to court costs and reasonable
attorney fees of the dealer, arising out of complaints, claims, or lawsuits including
but not limited to strict liability, negligence, misrepresentation, express or implied
warranty, or rescission of sale to the extent that the judgment arises out of alleged
defective or negligent manufacture, assembly, or design of motor vehicles, speciality
vehicle, recreational product, parts, or accessories, or other functions by the
manufacturer of converter, which are beyond the control of the dealer.

B. The provisions of this Section shall not apply to a franchised

recreational vehicledealer, marine dealer, or motorcycle or all-terrain vehicle

dealer.

§1262. Warranty; compensation; audits of dealer records

* * *

C. The provisions of this Section shall not apply to a dealer,

manufacturer, distributor, wholesaler , distributor branch, or factory branch of

marine products, motorcycles or all-terrain vehicles, or recreational vehicles,

or any officer, agent, or other representative ther eof.

§1263. Motor vehicle repairs

A. Suppliers of mechanical repairs and services for any vehicle subject to
regul ation pursuant to this Chapter shall provide each consumer with anitemized bill
indicating repairs and services performed, partsreplaced, or materials used, thetotal
labor charge, and theidentity of the mechanic, repairman, or supplier who performed

the work. However, nothing in this Section shall prohibit a supplier of mechanical
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repairs and services from charging a service fee for the use of shop supplies such as
rags, fender covers, small amounts of fluid, or other items which are not itemized,
provided that such fee does not exceed five percent of the total invoice for
mechanical repairs or thirty-five dollars, whichever isless.

B. The provisions of this Section shall not apply to suppliers of

mechanical repairs and services for any recreational vehicle subject to

regulation of this Chapter.

§1264. Damage disclosure

D. The provisions of this Section shall not apply to marine products,

motorcycle or all-terrain vehicles, or recreational vehicles.

* * *

81267. Succession; right of first refusal

* * *

C. Theprovisionsof this Section shall not apply to the succession of any

marine dealer, motorcycle or all-terrain vehicle, or recreational vehicle.

§1268. Requirements upon termination; penalty; indemnity

* * *

D. Notwithstanding any provision of law to thecontrary, theprovisions

of this Section shall not apply to a marine dealer, motorcycle or all-terrain

vehicledealer, or recreational vehicle dealer.

* * *

PART Il. PROVISIONS SPECIFIC TO MARINE PRODUCTS

81270. Establishment of nhew marine dealerships or relocations; protests;

procedure

A. Whenever thecommission r eceives an application for arecreational

productsdealer'slicensethat would add a new marine dealer ship, it shall first

notify the existing licensed marine dealer ship or dealer ships selling the same-

line makes, models, or classificationsif the new dealer ship's proposed location

is within the existing dealer's area of responsibility. Any same-line makes,
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models, or classifications dealer ship whose ar ea of responsibility includes the

location of the proposed new marine dealer ship may object to the granting of

thelicense.

B. Whenever the commission receives an application for arecreational

products dealer's license which would relocate an existing marine dealer ship,

it shall fir st notify theexisting licensed marinedealer ship or dealer shipsselling

thesame-linemakes, models, or classificationsif thedealer ship'sproposed new

location iswithin theexistingdealer'sar ea of responsibility. Theexisting same-

line makes, models, or classifications dealership or dealerships shall have the

right to object to the granting of thelicense only if the proposed relocation is

within a radius of seven miles of its facility. However, without regard to

distance, whenever thecommission receivesan application for therelocation of

a marine dealer ship which would add an additional marine dealership to an

existing same-line makes, models, or classifications dealership's area of

responsibility, the affected dealer ship shall have theright to object.

C. The objection shall be in writing and shall be received by the

commission within a fifteen-day period after receipt of the notice. Thefifteen-

day objection period shall be waived upon written notification to the

commission from all licensees entitled to object that the licensees have no

obj ectionstotheproposed changeor addition for which thenoticeof intent was

issued. If atimely objection islodged, and prior to theissuance of the license,

the commission shall hold a hearing within thirty days after receipt of the

objection and issue its decision within ninety days after date of the hearing.

Noticeof hearingand an opportunity to participatether ein shall begiven tothe

manufacturer or distributor, the applicant for the license as a marine dealer,

and to the protesting dealer ship or dealer ships.

D. Whenever the commission receives an objection pursuant to the

provisionsof Subsection A of this Section, or whenever thecommission r eceives

an obj ection pur suant to theassignment of themarinedealer'sareaof principal

salesand serviceresponsibility, thecommission shall consider thefollowingand
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may consider any other relevant factorsin determining whether thereis good

cause to approve or reject the assgnment of the marine dealer's area of

principal sales and serviceresponsibility, or to issue alicense:

(1) Whether the community or territory can support an additional

marine dealer ship.

(2) Thefinancial impact on both the applicant and the existing marine

dealer ship or dealer ships.

(3) Whether the existing marine dealer ships of the same-line makes,

models, or classificationsin thedealer ship'sar eaof responsibility areproviding

adeguate r epresentation, competition, and convenient consumer care for the

marine products of the same-line makes, models, or classifications located

within that area.

(4) Whether theissuance of the license would incr ease competition, be

in the publicinterest, or both.

E. In disputes between the marine dealers and manufacturers and

distributors regarding the execution of an agreement that would add a new

same-line make marine dealership or would add the same product line

r egar dless of brand namewithin thear ea of responsibility of an existingmarine

dealer, thenamebrand of theboat deter mineswhether adealer may enter into

a franchise for a particular boat package or boat package line. The marine

motor, marine engine, boat trailer, or any accessory made a part of a boat

package shall not be the subject of, or a consideration in, an area of

responsibility dispute for violation involving the boat package.

F. A manufacturer or distributor of a marine motor or marine engine

may, in its discretion, enter into a warranty service agreement with a marine

dealer of a boat package that is packaged with its particular brand marine

motor or enginewithout violatingthear ea of responsibility of any other marine

dealer that hasafranchiseof that brand marinemotor or engine. However, the

war ranty service agr eement shall not be construed to per mit themarinedealer

to sell the marine motor or engine separate from the boat package, and the
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marinedealer shall not hold itself out to beafull-lineor loose marine motor or

engine dealer ship.

81270.1. Unauthorized acts; marine products

It shall be aviolation of this Part:

(1) For amanufacturer, adistributor, awholesaler, distributor branch,

or_factory branch of marine products or any officer, agent, or other

r epr esentative ther eof:

(@) Toinduceor coerce, or attempt to induce or coerce, any licensee.

(i) To order or accept delivery of any marine product, appliances,

equipment, parts or accessories therefor, or any other commodity or

commodities which shall not have been voluntarily order ed.

(iil) To order for any person any parts, accessories, equipment,

machinery, tools, appliances, or any commodity whatsoever.

(iii) To assent to a release, assignment, novation, waiver, or estoppel

which would rdlieveany per son from liability to beimposed by law, unlessdone

in_connection with a settlement agreement to resolve a matter pending a

commission hearingor pendinglitigation involvingamanufacturer, distributor,

wholesaler, distributor branch or factory branch, or officer, agent, or other

r epr esentative ther eof.

(iv) _To enter into a franchise with a licensee or during the franchise

term, use any written instrument, agreement, release, assignment, novation,

estoppel, or waiver, to attempt to nullify or modify any provision of this

Chapter, or to require any controversy between a marine dealer and a

manufacturer tobereferred toany person or entity other than thecommission,

or duly constituted courts of this state or the United States, if such referral

would be binding upon the dealer. Such instruments ar e null and void, unless

donein connection with a settlement agreement to resolve a matter pending a

commission hearing or pending litigation.

(v) Towaivetheright toajury trial.

(vi) Toparticipatein an advertising group or to participate monetarily
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in_an advertising campaign _or contest or to purchase any promotional

materials, showroom, or other display decorations or materials at the expense

of such marinedealer.

(vii) Toadheretoperformancestandar dsthat arenot applied unifor mly

to other similarly situated marine dealers. Any such performance standards

shall be fair, reasonable, equitable, and based on accurate information. If

marine dealership performance standards are based on a survey, the

manufacturer, distributor, wholesaler, distributor branch, or factory branch

shall establish theobjectivity of thesurvey processand providethisinfor mation

toany marinedealer of thesame-linemakecover ed by thesurvey request. Each

response to a survey used by a manufacturer in preparing an evaluation or

performance-rating of a marine dealer shall be made available to that marine

dealer, or it cannot be used by the manufacturer. However, if a customer

requests that the manufacturer or distributor not disclose the consumer's

identity to the dealer, the manufacturer may withhold the consumer'sidentity

in providing the survey responseto thedealer, and the manufacturer may use

theresponse. Any survey used must have the following char acteristics:

(aa) It wasdesigned by experts.

(bb) The proper universe was examined.

(cc) A representative sample was chosen.

(dd) Thedata was accurately reported.

(viii) Torelease, convey, or otherwise provide customer information, if

to do soisunlawful or if the customer objectsin writing. Thisdoesnot include

infor mation that isnecessary for themanufactur er tomeset itsobligationstothe

marine dealer or consumersin regard to contractual responsibilities, marine

product recalls, or other requirements imposed by state or federal law. The

manufacturer isfurther prohibited from providing any consumer infor mation

received from the marine dealer to any unaffiliated third party.

(ix) To pay the attor ney fees of the manufacturer or distributor related

to hearings and appeals brought under this Chapter.
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(x) To order or accept delivery of any vehicle with special features,

appliances, accessories, or equipment not included in thelist priceof thevehicle

as publicly advertised.

(b) Torefusetodeliver to any licenseehaving afranchiseor contractual

arrangement for theretail sale of marine products sold or distributed by such

manufacturer, distributor, wholesaler, distributor branch or factory branch,

any marine product, publicly advertised for immediate delivery, within sixty

days after such marinedealer'sorder shall have been received.

(c) To threaten to cancd any franchise existing between such

manufacturer, distributor, wholesaler, distributor branch or factory branch

and the marine dealer for any reason.

(d) Tounfairly, without just cause and dueregard to the equitiesof the

marine dealer, cancel the franchise of the licensee. The nonrenewal of a

franchise with a marine dealer or his successor without just provocation or

cause, or therefusal to approveaqualified transferee or qualified successor to

the dealer -operator as provided for in the selling agr eement, shall be deemed

a violation of this Subparagraph and shall constitute an unfair cancellation,

regar dlessof thetermsor provisionsof such franchise. However , at least ninety

days notice shall be given to the dealer of a cancellation or nonrenewal of a

franchise except for a cancellation arising out of fraudulent activity of the

dealer principal which results in the conviction of a crime punishable by

imprisonment.

(e) Torefuseto extend toalicenseetheprivilegeof determiningthemode

or manner of available transportation facility that such marine dealer desires

to be used or employed in making deliveries of marine productsto him or it.

(f) To ship or sall marine products to a licensee prior to the licensee

having been granted a license by the commission to sell such products.

(g) To unreasonably withhold consent to the sale, transfer, or exchange

of thedealership toaqualified tr ansfer ee capable of beinglicensed asamarine

dealer inthisstate, provided thetransferee meetsthecriteriagenerally applied
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by the manufacturer in approving new marine dealersand agreesto bebound

by all the terms and conditions of the standard franchises.

(h) To fail to respond in writing to a written request for consent as

specified in Subparagr aph () of this Paragraph within sixty days of receipt of

awritten request on the forms, if any, generally utilized by the manufacturer

or distributor for such purposes and containing the information reguired

therein. Failureto respond shall be deemed to be consent to thereguest.

(i)(i) To sdl or offer to sell a new or unused marine product directly to

aconsumer except asprovided in thisChapter, or to competewith alicenseein

the same-line makes, models, or classifications operating under an agr eement

from theafor ementioned manufactur er. A manufactur er shall not, however , be

deemed to be competing when any one of the following conditions are met:

(aa) Operatingamarinedealer ship temporarily for areasonableperiod,

not to exceed two years.

(bb) Operatingabonafideretail marinedealer ship that isfor saletoany

qualified independent person at afair and reasonable price, not to exceed two

years.

(cc) Operatingin abonafidereationship in which aper sonindependent

of a manufacturer has made a significant investment subject to loss in the

marinedealer ship, and can reasonably expect to acquir efull owner ship of such

dealer ship on reasonable ter ms and conditions.

(ii) After any of theconditionshavebeen met under Subitems(i)(aa) and

(bb) of this Subparagraph, the commission shall allow the manufacturer to

competewith licensees of the same-line makes, models, or classificationsunder

an agr eement from the manufacturer for longer than two years when, in the

discr etion of the commission, the best inter est of the manufactur er, consuming

public, and licensees ar e best served.

(i) Tofail to compensateits marine dealersfor the work and services

they arerequired to perform in connection with the marine dealer's delivery

and prepar ation obligations accor ding to the ter ms of compensation that shall
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be filed with the commission on or before October first of each year. The

commission shall find the compensation to be reasonable or the manufactur er

shall remedy any deficiencies.

(k) To fail to designate and provide to the commission in writing the

community or territory assigned to a licensee.

() Tounreasonably discriminate among competing, similarly situated,

same-line make dealersin the sales of the marine products, in the availability

of such marineproducts, in theter msof incentive programsor salespromotion

plans, or in other similar programs.

(m) Touseany subsidiary, affiliate, or any other controlled person or

entity, or to employ the services of a third party, to accomplish what would

otherwisebeillegal conduct under thisChapter on thepart of themanufactur er

or distributor.

(n) To make a change in the area of responsibility described in the

franchise or salesand service agr eement of adealer, without the manufactur er

or distributor giving the marine dealer and the commission no less than sixty

daysprior written notice by certified or registered mail.

(2) For a marine dealer, used marine product dealer, marine product

salesman:

(a) Torequire a purchaser of a marine product, as a condition of sale

and delivery ther eof, to also pur chase special featur es, appliances, accessories,

or_equipment not desired or requested by the purchaser; however, this

prohibition shall not apply as to special features, appliances, accessories, or

equipment which are permanently affixed to the marine product.

(b) Torepresent and sell asa new marine product any marine product,

thelegal title of which hasbeen transferred by a manufacturer, distributor, or

dealer to an ultimate purchaser.

(c) Touseany false or misleading advertisement in connection with his

business as such marine dealer or marine product salesman.

(d) Tosdll or offer to sall makes, models, or classificationsof new marine
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productsfor which no franchise and licenseto sdll is held.

(e) Except as otherwise approved by the commission, to sell or offer to

sdl amarine product from an unlicensed location.

(f) Toddliver toaprospectivepur chaser anew or aused marineproduct

on a sale conditioned on financing, i.e., a spot delivery, except on thefollowing

terms and conditions which shall be in writing and shall be a part of the

conditional salescontract or other written notification signed by thepur chaser:

(i) That if the sale is not concluded by the financing of the sale to the

pur chaser within twenty-fivedaysof theddlivery, thesalecontr act shall benull

and void.

(ii) That themarine product being offer ed for trade-in by the pur chaser

shall not be sold by the marine dealer until the conditional saleis complete.

(iii) That ther eshall beno char getothepur chaser should theconditional

sale not be completed, including but not limited to mileage char ges or charges

to refurbish the marine product offered for trade-in. However , the purchaser

shall be responsible for any and all damages to the marine product or other

marineproductsdamaged by thefault of thepur chaser and any and all liability

incurred by the purchaser during the purchaser's custody of the marine

product to the extent provided for in R.S. 22:1296.

(iv) That if the conditional saleisnot completed, themarinedealer shall

immediately refund to the purchaser upon return of the marine product all

sums placed with the dealership as a deposit or any other purpose associated

with the attempted sale of the marine product.

(v) That thepr ospectivepur chaser shall returnthemarineproduct tothe

dealer ship within forty-eight hour sof notification by themarinedealer that the

conditional sale will not be completed. If the prospective purchaser does not

return the marine product to the dealership within forty-eight hours of

notification by themarinedealer, an authorized agent of themarinedealer shall

have theright to recover the marine product without the necessity of judicial

process, provided that such r ecovery can beaccomplished without unauthorized
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entry into a closed dwelling, whether locked or unlocked and without a breach

of peace.

(q) Topay afeetoany personinreturn for thesolicitation, procur ement,

or_production by that person of prospective purchasers for new and used

marine products, except to a salesman licensed under the provisions of this

Chapter.

(h) Tofail to fully and completely explain each chargelisted on aretail

buyer's order or marine product invoice prior to the purchase of a marine

product.

(i) When sdllingamarineproduct toaconsumer, to assessany consumer

servicesfees, which shall includefeesfor treatingtheinterior upholstery of the

marine product, oil changes, roadside assistance, dealer inspections, or any

other service offered by the dealer, without allowing the buyer to refuse such

services and be exempt from payment for such services. The provisions of this

Subpar agr aph shall not apply to dealer -added optionsor accessorieswhich are

per manently affixed to the marine product.

(3)(a) For any person or other licenseeto modify a franchiseduring the

term of theagreement or upon itsrenewal if the modification substantially and

adversely affects the dealer's rights, obligations, investment, or return on

investment without qgiving a sixty-day written notice of the proposed

modification to the licensee and the commission unless the modifications are

required by law, court order, or the commission. Within the sixty-day notice

period, the licensee may file with the commisson a complaint for a

determination whether there is good cause for permitting the proposed

modification. The party seeking to modify or replace an agreement shall

demonstrateby apreponder anceof theevidencethat ther eisgood causefor the

modification or replacement. The commission shall schedule a hearing within

sixty days to decide the matter. Multiple complaints pertaining to the same

proposed modifications shall be consolidated for hearing. The proposed

modification may not take effect pending the deter mination of the matter.
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(b) In making a determination of whether there is good cause for

per mitting aproposed modification, the commission may consider any relevant

factor including:

(i) Thereasonsfor the proposed modification.

(ii) Whether the proposed modification is applied to or affects all

licenseesin a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a

substantial and adverse effect upon the licensee's investment or return on

investment.

(iv) Whether the proposed modification isin the publicinter est.

(v) The degree to which the proposed modification is hecessary to the

orderly and profitabledistribution of marineproductsand other servicesbythe

licensee.

(vi) Whether the proposed modification is offset by other modifications

beneficial to thelicensee.

(c) Thedecision of the commission shall bein writing and shall contain

findings of fact and a determination of whether there is good cause for

per mitting the proposed modification. The commission shall deliver copies of

the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his

employment, to accept any payment, commission, fee, or compensation of any

kind from any person other than the employing licensee, unless such payment

isfully disclosed to and approved by the employing licensee.

81270.2. Warranty; compensation; audits of marine dealer records

A.(1) It shall be a violation of this Chapter for a manufacturer,

distributor, wholesaler, distributor branch, or factory branch of marine

products or any officer, agent or other representative thereof to fail to

adequatdly and fairly compensateits marinedealer for labor, parts, and other

expenses incurred by such dealer to perform under and comply with a

manufacturer'sor adistributor'swarranty agreement.
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(2) In no event shall any manufacturer or distributor pay its marine

dealer at apriceor ratefor warranty work that islessthan that charged by the

marine dealer to the retail customers of the marine dealer for nonwarranty

work of likekind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the marine dealer for compensation under this

Subsection shall bepaid within thirty daysafter appr oval and shall beapproved

or denied within thirty daysafter receipt. When any claim isdenied, themarine

dealer shall be notified in writing of the grounds for denial.

(5) The obligations set forth in this Subsection may be modified by

contract.

B.(1) Notwithstanding the terms of any franchise, warranty and sales,

incentive, audits of marine dealer records may be conducted by the

manufacturer, distributor, distributor branch, or factory branch. Any audit for

warranty parts or service compensation shall be for the twelve-month period

immediately followingthedateof thepayment of theclaim by themanufactur er

or distributor. However, amarinedealer shall not beheld liableby virtueof an

audit for failuretoretain partsfor aperiod in excess of six months. Any audit

for sales incentives, service incentives, rebates, or other forms of incentive

compensation shall beonly for thetwelve-month period immediately following

the date of the final payment to the marine dealer under a promotion, event,

program, or activity. In no event shall the manufacturer, distributor,

distributor branch, or factory branch fail to allow the marine dealer to make

corrections to the sales data in less than one hundred twenty days from the

program period. Additionally, no penalty other than amounts advanced on a

marine product reported incorrectly shall beduein connection with the audit.

With respect to marine products sold during the time period subject to the

audit, but submitted incorrectly to the manufacturer, distributor, or wholesale

distributor branch or factory branch, themarinedealer shall be charged back

for the amount reported incorrectly and credited with the amount due, if
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anything, on the actual sale date.

(2) No claim which hasbeen approved and paid may be char ged back to

the marine dealer unlessit can be shown that one of the following applies:

(a) The claim was false or fraudulent.

(b) Therepairswerenot properly made.

(c) Therepair swereunnecessary to corr ect thedefectivecondition under

generally accepted standards of wor kmanship.

(d) The marine dealer failed to reasonably substantiate the repair in

accordance with reasonable written requirements of the manufacturer or

distributor, if the marine dealer was notified of the requirements prior to the

timetheclaim aroseand if therequirementswer ein effect at thetimetheclaim

ar ose.

(3) A manufacturer or distributor shall not deny a claim solely based on

amarinedealer'sincidental failureto comply with a specific claim processing

requirement, or aclerical error, or other administrative technicality.

(4) Limitations on warranty parts or service compensation, sales

incentiveaudits, r ebates, or other for msof incentivecompensation, char gebacks

for warranty parts or service compensation, and service incentives and

char gebacks for sales compensation only shall not be effective in the case of

intentionally false or fraudulent claims.

(5) It shall be deemed an unfair act pursuant to this Chapter to audit a

marine dealer more frequently than two sales-related and two service-related

audits in _a twelve-month period. Nothing in this Subsection shall limit a

manufacturer'sor distributor'sability to perform routineclaim reviewsin the

normal cour se of business.

(6) No claim may berejected aslateif it hasbeen submitted within sixty

days of the datetherepair order waswritten.

81270.3. Sale of water-damaged marine products

A. No person shall sell, transfer, or convey any new or used marine

product to any person without notifying the buyer or receiver of the marine

Page 36 of 82
Coding: Words which are straek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

SB NO. 360 ENROLLED

product in writing of the extent of any water damage from flooding which

occurred tothe marine product prior to the transaction.

B. If asale, transfer, or conveyance of a new or used marine product

occurs in violation of Subsection A of this Section, the person receiving

owner ship and title to the marine product who is not otherwise aware of the

damage at the time of the transaction may bring an action to set aside the

transaction within one year from the date of the transaction and receive all

monies or other property given as consider ation for the marine product lessa

r easonable assessment for wear and tear.

C. For thepurposesof thisSection, a" water-damaged marineproduct"

means any marine product whose power train, computer, or electrical system

has been damaged by flooding.

81270.4. Succession; right of first refusal; marinedealers

A. Thetermsof thefranchise notwithstanding, any marine dealer may

appoint by will, or other written instrument, a designated successor to succeed

intheowner ship interest of themarinedealer inthemarinedealer ship upon the

death or incapacity of the marine dealer.

B. Unless good cause exists for refusal to honor the succession on the

part of themanufacturer or distributor, any designated successor of a deceased

or_incapacitated marine dealer of a marine dealership may succeed to the

owner ship of the marine dealer ship under the existing franchiseif:

(1) The designated successor gives the manufacturer or distributor

written notice of hisintention to succeed to the owner ship of themarinedealer

within sixty days of the marine dealer's death or incapacity.

(2) The designated successor agrees to be bound by all the terms and

conditions of the franchise.

C. The manufacturer or distributor may request, and the designated

successor_shall provide, promptly upon such request, personal and financial

data reasonably necessary to determine whether the succession should be

honor ed.
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D. |If amanufacturer or distributor believes that good cause exists for

refusing to honor the succession of a deceased or incapacitated marinedealer,

themanufacturer or distributor may, not mor ethan sixty daysfollowingr eceipt

of notice of the designated successor's intent to succeed and receipt of such

personal or financial data, serve upon the designated successor notice of its

refusal to honor the succession and of its intent to discontinue the existing

franchisewith themarinedealer not earlier than six monthsfrom thedatesuch

noticeis served.

E. Thenotice must statethe specific groundsfor therefusal tohonor the

succession.

F. If notice of refusal and discontinuanceisnot timely served upon the

designated successor, the franchise shall continue in effect subject to

termination only as otherwise per mitted by this Part.

G. In determining whether good cause for the refusal to honor the

succession exists, the manufacturer or distributor has the burden of proving

that the designated successor is not of good moral character or does not

otherwise meet the manufacturer's or distributor'sreasonable standards as a

marinedealer.

H. |f amanufacturer or distributor refusesto honor the succession to

theowner ship inter est of adeceased or incapacitated owner for good cause, then

and in such event the manufacturer or distributor shall allow the designated

successor areasonableperiod of timewhich shall not belessthan six monthsin

which to consummate a sale of the marine dealership. Any such sale shall be

subject to R.S. 32:1270.1(2)(d).

81270.5. Manufacturer, distributor, or wholesaler repurchase; marinedealer:

products

A. If any marine dealer entersinto a franchise with a manufacturer,

distributor, or wholesaler wherein the marine dealer agrees to maintain an

inventory of marineproductsor repair parts, themanufacturer, distributor, or

wholesaler shall not ter minate or fail to renew such franchiseunlessthereisa
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breach of thefranchise by themarinedealer and until ninety days after notice

of such intention to terminate, including the breach of the franchise, has been

sent by certified mail, return receipt requested, or commercial delivery service

with verification of receipt, to the marine dealer and the marine dealer has

failed to correct the breach within such period.

B. If thefranchiseisterminated asaresult of any action by the marine

dealer and themanufacturer, distributor , or wholesaler hasnot given duecause,

asprovided in thisSection, for ter mination of such franchise, themanufacturer,

distributor, or wholesaler shall not berequired to repurchasetheinventory as

provided in this Section; however, if the franchiseisterminated as a result of

any action by the marine dealer and the manufacturer, distributor, or

wholesaler has given the marine dealer due cause, as provided in this Section,

to terminate the franchise, the manufacturer, distributor, or wholesaler shall

be required to repurchase that inventory previously purchased from them,

including any new and unused marine products of the current and immediate

prior model or program year and new and unused partsinventory asprovided

in this Section.

C. It shall beunlawful for the manufacturer, wholesaler, or distributor,

without due cause and pur suant toitsown initiating action, to ter minateor fail

to renew a franchise, unless the manufacturer, wholesaler, or distributor

repur chases the new and unused inventory as provided for in this Section.

D. It shall not be unlawful for the marine dealer with due cause and

pursuant to the marine dealer's own initiating action to terminate or fail to

renew a franchise with a manufacturer, wholesaler, or distributor, and the

manufactur er, wholesaler, or distributor shall repur chaseinventory asprovided

by this Section. To deter minewhat constitutesdue causefor amarinedealer to

terminate or fail to renew a franchise, the following factors regarding the

manufacturer, wholesaler, distributor or representative of one of the so named

shall include whether the manufacturer, wholesaler, distributor, or one of the

S0 named:
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(1) Hasmade a material misrepresentation in accepting or acting under

thefranchise.

(2) Has engaged in an unfair business practice.

(3) Has engaged in conduct which isinjurious or detrimental to public

welfare.

(4) Hasfailed to comply with any applicable Section of this Chapter.

(5) Has been convicted of a crime, the effect of which would be

detrimental to the marine dealer ship or dealer.

(6) Hasviolated the L ouisiana marine dealer s ar ea of responsibility.

(7) Has failed to operate in the normal course of business for thirty

consecutive days.

(8) Hasfailed to comply with theter ms of thefranchisewith themarine

dealer.

(9) Hasmaterially misrepresented the performanceor fitnessfor saleor

use of a product line or products covered by the franchise.

E.|f amanufacturer, distributor, or wholesaler doesnot intend torenew

afranchise, the manufacturer, distributor, or wholesaler shall givethemarine

dealer ninety days written notice prior to the effective date by certified mail,

return receipt requested, or commercial delivery service with verification of

receipt.

F. As required by this Section, the manufacturer, distributor, or

wholesaler shall repurchasetheinventory which can be verified as previousy

pur chased from them, including all new and unused marine products of the

current and immediateprior model or program year and new and unused parts

on hand and held by the marine dealer on the date of termination of the

contract. The manufacturer, distributor, or wholesaler shall pay an amount

equivalent to the cost actually paid by the marine dealer, including discounts

given and rebatespaid per unit for any new, unused, undamaged, and unalter ed

from original invoice and delivery, and complete marine product. The

manufacturer, distributor, or wholesaler shall also pay an amount equal to the
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price paid by the marine dealer for any new, unused, and undamaged repair

parts and accessories which arelisted in the manufacturer's, distributor's, or

wholesaler's prevailing parts list or were delivered in the past forty-eight

months and arein their original packaging.

G. Theprovisions of this Section shall not reguiretherepurchase from

amarinedealer of:

(1) Any repair part which has a limited storage life or is otherwise

subject to deterioration.

(2) Any singlerepair part which is priced and packaged as a set of two

or moreitems.

(3) Any repair part which, because of its condition, isnot resalableas a

new part without repackaging or reconditioning.

(4) Any inventory for which themarinedealer cannot providegood title,

free and clear of all claims, liens, and encumbrances.

(5) Anyinventory which themarinedealer desirestokeep, provided that

the marine dealer has a contractual right to do so.

(6) Any marine product which isnot in new, unused, undamaged, and

complete condition.

(7) Any repair parts which are not in new, unused, and undamaged

condition.

(8) Any inventory which was ordered by the marine dealer on or after

the date of receipt of the notification of ter mination of the franchise.

(9) Any inventory which was acquired by the marine dealer from any

sour ceother than themanufacturer, distributor, or wholesaler, or itsimmediate

predecessor .

(10) Any marine product that has been altered substantially from

original delivery.

H. Upon termination of the franchise, the marine dealer shall submit a

final inventory of marine products and parts on hand to the manufacturer,

distributor, or wholesaler by certified mail, return receipt reguested, or
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commercial delivery service with verification of receipt. If a manufacturer,

distributor, or wholesaler fails or refuses to repurchase as required by this

Section within thirty daysof ther eceipt of theinventory, without just cause, the

manufacturer, distributor, or wholesaler shall be subjected to a penalty of the

marine dealer's reasonable attorney fees, court costs, and interest on the

inventory value of returnable marine products and parts required to be

pur chased computed at ther ateof oneand one-half per cent per month fromthe

thirty-first day, aslong as such repurchaseis not made.

|. Notwithstanding any other provision of law tothecontrary, it shall be

unlawful for a manufacturer, distributor, or wholesaler, either by contract or

practice, to assessr epur chase or restocking char ges, fr eight char ges except for

return charges, reimbursement of interest charges paid, and any similar

chargestothe marinedealer.

J. If a marine dealer completes a bona fide, orderly, and permanent

closur eof themarinedeal er ship, which doesnot involveasaleof thedealer ship,

and provides at least ninety days notice to the manufacturer, wholesaler, or

distributor, the marine products and parts inventory shall be repurchased by

themanufactur er, wholesaler, or distributor in themanner provided for in this

Section, when afranchiseister minated asresult of action by themanufacturer,

wholesaler, or distributor.

K. In the event of the death or incapacity of the marine dealer or the

majority owner of a person operating as a marine dealer, the manufacturer,

distributor, or wholesaler shall, at the option of the heirs, if the marine dealer

died intestate, or the legatees or transferees under the terms of the deceased

marine dealer's last will and testament if the marine dealer died testate,

repur chase the inventory from the heirs, legatees, or transferees as if the

manufacturer, distributor, or wholesaler had ter minated the contract, and the

inventory r epur chasepr ovisionsof thisSection shall apply. Theheirsor legatees

shall have until the end of the contract term or one year from the date of the

death of the marine dealer or majority owner of a person, whichever comes

Page 42 of 82
Coding: Words which are straek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

SB NO. 360 ENROLLED

first, to exercisetheir option pursuant tothis Section. However, nothingin this

Section shall require the repurchase of inventory if the heirs, legatees, or

transfer ees and the manufacturer, distributor, or wholesaler enter into a new

franchiseto operatethe marine dealer ship.

81270.6. Manufacturer termination of line-make; manufacturer bankruptcy;

license

Notwithstanding the terms of any franchise or provision of law, if the

ter mination, cancdlation, or nonrenewal of alicensee' ssalling agreement isthe

result of the termination, elimination, or cessation of a line-make by the

manufacturer, distributor, or factory branch, whether by bankruptcy or

otherwise, the license issued by the commission may remain in effect at the

discretion of the commission pursuant to itsrules.

81270.7. Indemnification of marinedealers

Notwithstanding the terms of any franchise agreement, each

manufacturer or converter shall indemnify and hold harmless its franchised

marinedealer sagainst any judgment for damages, including but not limited to

court costs and reasonable attorney fees of the marine dealer, arising out of

complaints, claims, or lawsuits including but not limited to strict liability,

negligence, misr epr esentation, expressor implied warranty, or rescission of sale

to the extent that the judgment arises out of alleged defective or negligent

manufactur e, assembly, or design of marine products, parts, or accessories, or

other functionsby themanufactur er or converter ,which arebeyond thecontrol

of themarinedealer.

81270.8. Marine productsrepairs

Suppliers of mechanical repairs and services for any marine product

subject toregulation pursuant to thisPart shall provide each consumer with an

itemized bill indicating repairs and services performed, parts replaced, or

materials used, the total labor charge, and the identity of the mechanic,

repairman, or supplier who performed the work. However, nothing in this

Section shall prohibit a supplier of mechanical repairs and services from
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charqging a service feefor the use of shop supplies such asrags, fender covers,

small amounts of fluid, or other items which are not itemized, provided that

such fee does not exceed five per cent of thetotal invoicefor mechanical repairs

or thirty-five dollars, whichever isless.

§1270.9. Damage disclosure

A. Whenever a new marine product subject to regulation pursuant to

this Chapter is sold to any person, the seller shall notify the purchaser of any

body damage or mechanical damage which the marine product has sustained

that exceeds six percent of the manufacturer's suggested retail price. Such

noticeshall bein writing and a copy ther eof shall beddlivered to the pur chaser

prior to or smultaneous with transfer of the vehicletitle.

B. This Section shall apply to all instances of vehicular body or

mechanical damage to marine products and to all actions involving such

damage, notwithstandingtheapplication of other codal, statutory, or requlatory

provisions, including but not limited to Civil Code Articles 2520 et seq.

PART 11l1. PROVISIONS SPECIFIC TO MOTORCYCLESAND

ALL-TERRAIN VEHICLES

81270.10. Establishment of new motor cycleor all-terrain vehicledealer shipsor

relocations; protests; procedure

A. Whenever the commission receives an application for arecreational

products dealer's license which would add a new motorcycle or all-terrain

vehicle dealer ship, it shall first notify the existing licensed motorcycle or all-

terrain vehicle dealer ship or dealerships selling the same-line makes, models,

or classificationsif thenew dealer ship's proposed location iswithin theexisting

dealer'sareaof responsibility. Any same-linemakes, models, or classifications

dealer ship whose area of responsibility includes the location of the proposed

new motorcycle or all-terrain vehicle dealer ship may object to the granting of

thelicense.

B. Whenever the commission receives an application for a recreation

products dealer's license which would relocate an existing motor cycle or all-
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terrain vehicle dealer ship, it shall first notify any existing licensed motorcycle

or_all-terrain vehicle dealership sdlling the same-line makes, models, or

classifications if the dealership's proposed new location is within the existing

dealer's area of responsbility. Any existing same-line makes, models, or

classifications dealer ship shall have the right to object to the granting of the

license only if the proposed relocation is within a radius of seven miles of its

facility. However ,without r egar d todistance, whenever thecommission r eceives

an _application for the relocation of a motorcycle or all-terrain vehicle

dealer ship which would add an additional franchise to an existing same-line

makes, models, or classificationsdealer ship'sar eaof responsibility, theaffected

motorcycle or all-terrain vehicle dealer ship shall have theright to object.

C. The objection shall be in writing and shall be received by the

commission within a fifteen-day period after receipt of the notice. Thefifteen-

day objection period shall be waived upon written notification to the

commission from all licensees entitled to object that the licensees have no

obj ectionstotheproposed changeor addition for which thenoticeof intent was

issued. I f timely objection islodged, and prior totheissuance of thelicense, the

commission shall hold ahearingwithin thirty daysafter r eceipt of theobjection

and issue its decision within ninety days after date of the hearing. Notice of

hearing and an opportunity to participate therein shall be given to the

manufacturer or distributor, theapplicant for thelicenseasamotor cycleor all-

terrain vehicle dealer, and to the protesting motorcycle or all-terrain vehicle

dealer ship or dealer ships.

D. Whenever the commission receives an objection pursuant to the

provisions of Subsection A of this Section, the commission shall consider the

following and may consider any other reevant factorsin deter mining whether

thereisgood causetoissue alicense:

(1) Whether the community or territory can support an additional

motorcycle or all-terrain vehicle dealer ship.

(2) The financial impact on both the applicant and the existing
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motorcycle or all-terrain vehicle dealer ship or dealer ships.

(3) Whether theexisting motor cycleor all-terrain vehicledealer shipsof

the same-line makes, models, or classifications in the dealership's area of

responsbility are providing adequate representation, competition, and

convenient consumer carefor themotorcycleor all-terrain vehiclesof thesame-

line makes, models, or classifications located within that area.

(4) Whether theissuanceof thelicensewould incr ease competition, or be

in the publicinterest, or both.

§1270.11. Unauthorized acts

It shall be aviolation of this Part:

(1) For a manufacturer, distributor, wholesaler, distributor branch,

factory branch, converter or officer, agent, or other representative ther eof:

(a) Toinduce or coerce, or attempt to induce or coerce, any licensee:

(i) Toorder or accept delivery of any motorcycle or all-terrain vehicle,

appliances, equipment, parts or accessoriestherefor, or any other commodity

or commodities which shall not have been voluntarily ordered.

(ii) To order or accept delivery of any motorcycleor all-terrain vehicle

with special featur es, appliances, accessories, or equipment not included in the

list price of the vehicle as publicly advertised.

(iii) To order for any person any parts, accessories, eguipment,

machinery, tools, appliances, or any commodity whatsoever.

(iv) To assent to a release, assignment, novation, waiver, or _estoppel

which would rdlieveany per son from liability to beimposed by law, unlessdone

in_connection with a settlement agreement to resolve a matter pending a

commission hearing or pendinglitigation between amanufacturer, distributor,

wholesaler, distributor branch or factory branch, or officer, agent, or other

r epr esentative ther eof.

(v) Toenter intoafranchisewith alicenseeor duringthefranchiseterm,

useany written instrument, agr eement, r el ease, assignment, novation, estoppel,

or waiver, to attempt to nullify or modify any provision of this Chapter, or to
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requireany controver sy between adealer and amanufacturer tobereferred to

any person or entity other than the commission, or duly constituted courts of

this state or the United States, if such referral would be binding upon the

motorcycle or all-terrain vehicle dealer. Such instruments are null and void,

unless done in connection with a settlement agreement to resolve a matter

pending a commission hearing or pending litigation.

(vi) Towaivetheright toajury trial.

(vii) Torelease, convey, or otherwise provide customer information, if

to do soisunlawful or if the customer objectsin writing. Thisdoes not include

infor mation that isnecessary for themanufactur er tomest itsobligationstothe

motorcycle or all-terrain vehicledealer or consumersin regard to contractual

responsibilities, motorcycleor all-terrain vehiclerecalls, or other requirements

imposed by state or federal law. The manufacturer isfurther prohibited from

providing any consumer information received from the motorcycle or all-

terrain vehicle dealer to any unaffiliated third party.

(viii) Topay theattor ney feesof the manufacturer or distributor related

to hearings and appeals brought under this Chapter.

(b) To threaten to cancel any franchise or any contractual agreement

existingbetween such manufactur er, distributor ,wholesaler, distributor branch

or factory branch and the motorcycle or all-terrain vehicle dealer for any

reason.

(c) Tounfairly, without just cause and dueregard to the equities of the

motorcycleor all-terrain vehicledealer, cancel thefranchiseof thelicensee. The

nonrenewal of a franchise with such dealer or his successor without just

provocation or cause, or the refusal to approve a qualified transferee or

qualified successor tothedealer -operator asprovided for in thefranchiseshall

be deemed a violation of this Subparagraph and shall constitute an unfair

cancellation, regar dless of thetermsor provisionsof such franchise. However ,

at least ninety days notice shall be given to the dealer of a cancellation or

nonrenewal of franchise except for a cancellation arising out of fraudulent
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activity of the dealer principal which results in the conviction of a crime

punishable by imprisonment.

(d) To refuse to extend to a licensee the privilege of deter mining the

mode or manner of availabletransportation facility that the motorcycle or all-

terrain vehicle dealer desires to be used or employed in making deliveries of

motorcyclesor all-terrain vehiclesto him or it.

(e) To ship or sall motorcyclesor all-terrain vehiclesto a licensee prior

to the licensee having been granted a license by the commission to sdl

motorcyclesor all-terrain vehicles.

(f) To unreasonably withhold consent to the sale, transfer, or exchange

of the franchise to a qualified transferee capable of being licensed as a

motorcycle or all-terrain vehicle dealer in this state, provided the transferee

meets the criteria generally applied by the manufacturer in approving new

motorcycleor all-terrain vehicledealer sand agreestobebound by all theterms

and conditions of the standar d franchises.

(g) To fail to respond in writing to a written reqguest for consent as

specified in Subpar agraph (f) of this Paragraph within sixty days of receipt of

awritten request on the forms, if any, generally utilized by the manufacturer

or distributor for such purposes and containing the information required

therein. Failureto respond shall be deemed to be consent to the reguest.

(h)(i) To sdll or offer to sell a new or unused motorcycle or all-terrain

vehicledirectly to aconsumer except asprovided in thisChapter, or to compete

with a licensee in the same-line makes, models, or classifications operating

under an agreement or franchise from the aforementioned manufacturer. A

manufacturer shall not, however, be deemed to be competing when any one of

the following conditions ar e met:

(aa) Operatingamotor cycleor all-terrain vehicledealer ship temporarily

for areasonable period, not to exceed two years.

(bb) Operating a bona fide retail dealership which is for sale to any

qualified independent person at afair and reasonable price, not to exceed two
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years.

(cc) Operatingin abonafider eationship in which aper sonindependent

of a manufacturer has made a significant investment subject to loss in the

dealership, and can reasonably expect to acquire full ownership of such

dealer ship on reasonable ter ms and conditions.

(ii) After any of theconditionshavebeen met under Subitems(i)(aa) and

(bb) of this Subparagraph, the commission shall allow the manufacturer to

competewith licensees of the same-line makes, models, or classificationsunder

an agreement or franchise from the manufacturer for longer than two years

when, in thediscr etion of thecommission, thebest inter est of themanufacturer,

consuming public, and licensees ar e best served.

(i) Tofail to compensateits motorcycleor all-terrain vehicle dealersfor

the work and services they are required to perform in connection with the

motorcycleor all-terrain vehicledealer'sdelivery and prepar ation obligations

according to theter ms of compensation that shall befiled with the commission

on _or before October first of each year. The commission shall find the

compensation to be reasonable or the manufacturer shall remedy any

deficiencies.

(i) To fail to designate and provide to the commission in writing the

community or territory assigned to a licensee.

(k) To unreasonably discriminateamong competing, similarly situated,

same-linemakedealersin the sales of motorcyclesor all-terrain vehicles, in the

availability of motorcycles or all-terrain vehicles, in the terms of incentive

programs or sales promotion plans, or in other similar programs.

() To use any subsidiary, affiliate, or any other controlled person or

entity, or to employ the services of a third party, to accomplish what would

otherwisebeillegal conduct under thisChapter on thepart of themanufacturer

or distributor.

(m) To make a change in the area of responsibility described in the

franchise agreement or sales and service agreement of a motorcycle or_all-
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terrain vehicle dealer, without the franchisor, converter, or manufacturer

giving the motorcycle or all-terrain vehicle dealer and the commission no less

than sixty days prior written notice by certified or registered mail.

(n) Torefusetodeliver toany licenseehaving afranchiseor contractual

arrangement for the retail sale of motorcycles or all-terrain vehicles sold or

distributed by such manufacturer, distributor, wholesaler, distributor branch

or factory branch, any motorcycleor all-terrain vehicle, publicly advertised for

immediate delivery, within sixty days after such dealer'sorder shall have been

received.

(2) For amotorcycleor all-terrain vehicledealer, used motorcycleor all-

terrain vehicle dealer, or amotorcycleor all-terrain vehicle salesman:

(a) Torequire a purchaser of a motorcycle or all-terrain vehicle, as a

condition of sale and ddlivery thereof, to also purchase special features,

appliances, accessories, or equipment not desired or requested by the

purchaser; however, this prohibition shall not apply as to special features,

appliances, accessories, or eguipment which are permanently affixed to the

motorcycle or all-terrain vehicle.

(b) Torepresent and sall asanew motorcycleor all-terrain vehicle any

motorcycle or all-terrain vehicle, the legal title of which has been transferred

by a manufacturer, distributor, or dealer to an ultimate purchaser.

(c) Touseany false or misleading advertisement in connection with his

business as a motorcycle or all-terrain vehicle dealer or motorcycle or all-

terrain vehicle salesman.

(d) To sdl or offer to sell makes, models, or classifications of new

motorcycles or all-terrain vehiclesfor which no franchise and licenseto sdll is

held.

(e) Except as otherwise approved by the commission, to sell or offer to

sall amotorcycle or all-terrain vehicle from an unlicensed location.

(f) Todeliver to a prospective purchaser a new or a used motorcycle or

all-terrain vehicleon asaleconditioned on financing, i.e., aspot delivery, except
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on thefollowing ter ms and conditions which shall bein writing and shall bea

part of theconditional salescontract or other written notification signed by the

purchaser:

(i) That if the sale is not concluded by the financing of the sale to the

pur chaser within twenty-fivedaysof theddlivery, thesalecontract shall benull

and void.

(ii) That the motorcycle or all-terrain vehicle being offered for trade-in

by thepur chaser shall not besold by themotor cycleor all-terrain vehicledealer

until the conditional saleis complete.

(iii) That ther eshall benochar getothepur chaser should theconditional

sale not be completed, including but not limited to mileage charges or charges

torefurbish themotorcycleor all-terrain vehicleoffered for trade-in. However

thepurchaser shall beresponsiblefor any and all damagesto the motor cycleor

all-terrain vehicle or other motorcycles or all-terrain vehicles damaged by the

fault of thepur chaser and any and all liability incurred by thepurchaser during

thepur chaser'scustody of thevehicletotheextent provided for in R.S. 22:1296.

(iv) That if the conditional saleis not completed, the motorcycle or all-

terrain vehicle dealer shall immediately refund to the purchaser upon return

of the motorcycle or all-terrain vehicle all sums placed with the dealer ship as

a deposit or any other purpose associated with the attempted sale of the

motorcycle or all-terrain vehicle.

(v) That the prospective purchaser shall return the motorcycle or all-

terrain vehicleto the dealer ship within forty-eight hour s of notification by the

dealer that the conditional sale will not be completed. |If the prospective

pur chaser doesnot return themotor cycleor all-terrain vehicletothedealer ship

within forty-eight hours of notification by the motor cycle or all-terrain vehicle

dealer, an authorized agent of the motorcycleor all-terrain vehicledealer shall

have the right to recover the motorcycle or all-terrain vehicle without the

necessity of judicial process, provided that such recovery can be accomplished

without unauthorized entry into a closed dwelling, whether locked or unlocked
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and without a breach of peace.

(q) Topay afeetoany personinreturn for thesolicitation, procur ement,

or_production by that person of prospective purchasers for new and used

motorcyclesor all-terrain vehicles, except to amotorcycleor all-terrain vehicle

salesman licensed under the provisions of this Chapter.

(h) Tofail to fully and completely explain each chargelisted on ar etail

buyer'sorder or motorcycleor all-terrain vehicleinvoiceprior tothepurchase

of amotorcycleor all-terrain vehicle.

(i) When sdlling a motorcycle or all-terrain vehicle to a consumer, to

assess any consumer services fees, which shall include fees for treating the

interior upholstery of the vehicle, oil changes, roadside assistance, dealer

inspections, or any other service offered by the dealer, without allowing the

buyer to refuse such services and be exempt from payment for such services.

Theprovisionsof this Subpar agr aph shall not apply to dealer -added optionsor

accessories which are permanently affixed to the motorcycle or all-terrain

vehicle.

(1)(i) Tofail to disclose to a purchaser in writing on the sales contract,

buyer'sorder, or any other document that themotorcycleor all-terrain vehicle

dealer may be participating in finance char ges associated with the sale.

(ii) To participatein a finance charge that would result in a difference

between the buy rate and the contract rate of more than three percentage

points.

(iii) Theprovisionsof thisSubpar agr aph shall apply only totransactions

subject to the L ouisana Motor Vehicle Sales Finance Act.

(3)(a) For any person or other licenseeto modify afranchiseduring the

term of theagreement or upon itsrenewal if themodification substantially and

adver sely affects the franchisee' srights, obligations, investment, or return on

investment without qgiving a sixty-day written notice of the proposed

modification to the licensee and the commission unless the modifications are

required by law, court order, or the commission. Within the sixty-day notice
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period, the licensee may file with the commission a complaint for a

determination whether there is good cause for permitting the proposed

modification. The party seeking to modify or replace an agreement shall

demonstrateby a preponder anceof theevidencethat thereisgood causefor the

modification or replacement. The commission shall schedule a hearing within

sixty days to decide the matter. Multiple complaints pertaining to the same

proposed modifications shall be consolidated for hearing. The proposed

modification may not take effect pending the deter mination of the matter.

(b) In making a determination of whether there is good cause for

per mitting aproposed modification, thecommission may consider any relevant

factor including:

(i) Thereasonsfor the proposed modification.

(ii) Whether the proposed modification is applied to or affects all

licenseesin a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a

substantial and adverse effect upon the licensee's investment or return on

investment.

(iv) Whether the proposed modification isin the publicinter est.

(v) The degree to which the proposed modification is necessary to the

orderly and profitabledistribution of vehiclesand other servicesby thelicensee.

(vi) Whether the proposed modification is offset by other modifications

beneficial to thelicensee.

(c) Thedecision of the commission shall bein writing and shall contain

findings of fact and a determination of whether there is good cause for

per mitting the proposed modification. The commission shall deliver copies of

the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his

employment, to accept any payment, commission, fee, or compensation of any

kind from any person other than the employing licensee, unless such payment

isfully disclosed to and approved by the employing licensee.
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81270.12. Indemnification of motorcycle and all-terrain vehicle franchised

dealers

Notwithstanding the terms of any franchise agreement, each

manufacturer or converter shall indemnify and hold harmless its franchised

motorcycle or all-terrain vehicle dealers against any judgment for damages,

including but not limited to court costs and reasonable attorney fees of the

motorcycle or all-terrain vehicle dealer, arising out of complaints, claims, or

lawsuits including but not limited to strict liability, negligence,

misr epresentation, express or implied warranty, or rescission of sale to the

extent that the judgment arises out of alleged defective or negligent

manufactur e, assembly, or design of motorcyclesor all-terrain vehicles, parts,

or accessories, or other functions by the manufacturer or converter, which are

beyond the control of the motorcycle or all-terrain vehicle dealer.

81270.13. Warranty; compensation; audits of motorcycleor all-terrain vehicle

dealer records

A.(1) It shall be a violation of this Chapter for a manufacturer, a

distributor, awholesaler, distributor branch or factory branch of motorcycles

or all-terrain vehicles, or officer, agent, or other representative thereof to fail

toadequately and fairly compensateitsmotor cycleor all-terrain vehicledealers

for labor, parts, and other expensesincurred by such motorcycleor all-terrain

vehicle dealer to perform under and comply with a manufacturer's or a

distributor's warranty agr eement.

(2) In no event shall any manufacturer or distributor pay itsmotorcycle

or all-terrain vehicle dealers at a price or rate for warranty work that is less

than that charged by the motorcycle or all-terrain vehicle dealer to the retail

customer sof themotorcycleor all-terrain vehicledealer for nonwar ranty work

of likekind.

(3) Warranty work includes parts and labor performed.

(4) All claims made by the motorcycle or all-terrain vehicle dealer for

compensation under this Subsection shall be paid within thirty days after
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appr oval and shall beappr oved or denied within thirty daysafter receipt. When

any claimisdenied, themotor cycleor all-terrain vehicledealer shall benotified

in writing of the groundsfor denial.

(5) Theobligationsin thisSubsection asthey relateto motor cyclesor all-

terrain vehicles may be modified by contract.

B.(1) Notwithstanding the terms of any franchise, warranty, and sales

incentive, audits of motorcycle or all-terrain vehicle dealer records may be

conducted by the manufacturer, distributor, distributor branch, or factory

branch. Any audit for warranty partsor service compensation shall befor the

twelve-month period immediately followingthedateof thepayment of theclaim

by the manufacturer or distributor. However, a motorcycle or all-terrain

vehicledealer shall not be held liable by virtue of an audit for failuretoretain

partsfor aperiodin excessof six months. Any audit for salesincentives, service

incentives, rebates, or other forms of incentive compensation shall be only for

thetwelve-month period immediately following thedateof thefinal payment to

themotor cycleor all-terrain vehicledealer under apromotion, event, program,

or activity. In no event shall the manufacturer, distributor, distributor branch,

or factory branch fail to allow the motorcycle or all-terrain vehicle dealer to

make corrections to the sales data in less than one hundred twenty days from

theprogram period. Additionally, no penalty other than amountsadvanced on

a _motorcycle or all-terrain _vehicle reported incorrectly shall be due in

connection with the audit. With respect to motorcycles or all-terrain vehicles

sold duringthetimeperiod subject totheaudit, but submitted incorrectly tothe

manufacturer, distributor, or wholesaledistributor branch or factory branch,

the motorcycle or all-terrain vehicle dealer shall be charged back for the

amount reported incorrectly and credited with theamount due, if anything, on

the actual sale date.

(2) No claim which hasbeen approved and paid may be charged back to

the motorcycle or all-terrain vehicle dealer unlessit can be shown that one of

thefollowing applies:
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(a) The claim was false or fraudulent.

(b) Therepairswere not properly made.

(c) Ther epair swereunnecessary to cor r ect thedefectivecondition under

generally accepted standards of wor kmanship.

(d) The motorcycle or all-terrain vehicle dealer failed to reasonably

substantiatether epair in accor dancewith reasonablewritten requir ements of

the manufacturer or distributor, if themotorcycleor all-terrain vehicle dealer

was notified of the requirements prior to the time the claim arose and if the

requirementswerein effect at thetime the claim ar ose.

(3) A manufacturer or distributor shall not deny a claim solely based on

amotorcycleor all-terrain vehicledealer'sincidental failureto comply with a

specific _claim processing requirement, or a clerical error, or other

administrative technicality.

(4) Limitations on warranty parts or service compensation, sales

incentiveaudits, r ebates, or other for msof incentivecompensation, char gebacks

for warranty parts or service compensation, and service incentives and

char gebacks for sales compensation only shall not be effective in the case of

intentionally false or fraudulent claims.

(5) It shall bedeemed an unfair act pursuant to this Chapter to audit a

motorcycleor all-terrain vehicledealer morefrequently than two sales-related

and two service-related audits in a twelve-month period. Nothing in this

Subsection shall limit a manufacturer's or distributor's ability to perform

routine claim reviewsin the normal cour se of business.

(6) No claim may berejected aslateif it hasbeen submitted within sixty

days of the datetherepair order waswritten.

§1270.14. Damage disclosure

A. Whenever a new _motorcycle or all-terrain _vehicle subject to

regulation pursuant to this Chapter issold to any person, the saller shall notify

thepur chaser of any body damageor mechanical damagewhich themotorcycle

or_all-terrain vehicle has sustained that exceeds six percent of the
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manufactur er'ssuggested retail priceor, in the caseof recr eational vehicles, six

per cent of the manufacturer'swholesale price. Such notice shall bein writing

and a copy ther eof shall bedelivered to the purchaser prior toor ssimultaneous

with transfer of the motorcycleor all-terrain vehicletitle.

B. This Section shall apply to all instances of vehicular body or

mechanical damage to motorcycles or _all-terrain vehicles and to all actions

involving such damage, notwithstanding the application of other codal,

statutory, or requlatory provisions, including but not limited to Civil Code

Articles 2520 et seq.

81270.15. Sale of water-damaged motorcycles or all-terrain vehicles

A. No person shall sall, transfer, or convey any new or used motorcycle

or all-terrain vehicle to any person without notifying the buyer or receiver of

the motorcycle or all-terrain vehicle in writing of the extent of any water

damage from flooding which occurred to the motorcycle or all-terrain vehicle

prior to thetransaction.

B. If asale, transfer, or conveyance of a new or used motorcycle or all-

terrain vehicle occursin violation of Subsection A of this Section, the person

r eceiving owner ship and titleto the motorcycleor all-terrain vehiclewhoisnot

otherwise awar e of the damage at the time of the transaction may bring an

action to set aside the transaction within one year from the date of the

transaction and receive all moniesor other property given asconsider ation for

the motorcycle or all-terrain vehicle less a reasonable assessment for miles

driven.

C. For thepurposesof thisSection, a" water -damaged motor cycleor all-

terrain vehicle' meansany motorcycleor all-terrain vehiclewhosepower train,

computer, or eectrical system has been damaged by flooding.

81270.16. Succession; right of first refusal

A. The terms of the franchise notwithstanding, any motor cycle or all-

terrain vehicle dealer may appoint by will, or other written instrument, a

designated successor to succeed in the owner ship interest of the motorcycle or
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all-terrain vehicle dealer in the dealer ship upon the death or incapacity of the

motorcycleor all-terrain vehicledealer.

B. Unless good cause exists for refusal to honor the succession on the

part of themanufacturer or distributor, any designated successor of adeceased

or incapacitated motorcycle or all-terrain vehicle dealer of a dealership may

succeed to the owner ship of the dealer ship under the existing franchiseif:

(1) The designated successor gives the manufacturer or distributor

written notice of hisintention to succeed to the owner ship of the motorcycle or

all-terrain vehicle dealer within sixty days of the motorcycle or all-terrain

vehicle dealer's death or incapacity.

(2) The designated successor agrees to be bound by all the terms and

conditions of the franchise.

C. The manufacturer or distributor may request, and the designated

successor_shall provide, promptly upon such request, personal and financial

data reasonably necessary to deter mine whether the succession should be

honor ed.

D. |If amanufacturer or distributor believes that good cause exists for

refusing to honor the succession of a deceased or incapacitated motorcycle or

all-terrain vehicledealer, the manufacturer or distributor may, not morethan

sixty days following receipt of notice of the designated successor's intent to

succeed and receipt of such personal or financial data, serve upon the

designated successor noticeof itsrefusal tohonor thesuccession and of itsintent

to discontinue the existing franchise with the motor cycle or all-terrain vehicle

dealer not earlier than six months from the date such noticeis served.

E. Thenotice must statethe specific groundsfor therefusal tohonor the

succession.

F. If notice of refusal and discontinuanceis not timely served upon the

designated successor, the franchise shall continue in effect subject to

termination only as other wise per mitted by this Chapter.

G. In determining whether good cause for the refusal to honor the
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succession exists, the manufacturer or distributor has the burden of proving

that the designated successor is not of good moral character or does not

otherwise meet the manufacturer's or distributor'sreasonable standards as a

franchisee.

H. |f amanufacturer or distributor refusesto honor the succession to

theowner ship inter est of adeceased or incapacitated owner for good cause, then

and in such event:

(1) Themanufacturer or distributor shall allow thedesignated successor

areasonable period of timewhich shall not belessthan six monthsin which to

consummate a sale of the dealership. Any such sale shall be subject to R.S.

32:1270.11(1)(c).

(2) Upon termination of the franchise pursuant to such refusal, the

provisions of R.S. 32:1270.17 shall apply.

81270.17. Requirements upon ter mination; penalty; indemnity; motorcycle or

all-terrain vehicledealers

A.(1) In the event the licensee ceases to engage in the business of being

amotorcycleor all-terrain vehicledealer, or ceasesto sell a particular make of

motorcycle or all-terrain vehicle and after notice to the manufacturer,

converter, distributor, or representative by certified mail or commercial

delivery service with verification of receipt, within thirty days of thereceipt of

the notice by the manufacturer, converter, distributor, or representative, the

manufacturer, converter, distributor, or representative shall repur chase:

(a) All new motorcycles or all-terrain vehicles of the current and last

prior model vear deliver ed tothelicenseeand partson hand that have not been

damaged or substantially altered to the pr gjudice of the manufacturer whilein

the possession of the licensee. Asto motorcycle or all-terrain vehicle dealers,

the repur chase of parts shall be limited to those listed in the manufacturer's

price book. The motorcycle or all-terrain vehicles and parts shall be

repur chased at the cost to the licensee which shall include without limitation

freight and advertising costs, less all allowances paid to the motorcycle or all-
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terrain vehicledealer.

(b) At fair market value, each undamaged sign owned by themotor cycle

or all-terrain vehicle dealer which bears a trademark or trade name used or

claimed by the manufacturer, converter, distributor, or representative if the

sign was purchased from or purchased at the request of the manufacturer,

distributor, or representative. Fair market value shall be no less than cost of

acquisition of the sign by the motorcycle or all-terrain vehicle dealer.

(c) At fair market value, all special tools and automotive service

equipment owned by the motorcycle or all-terrain vehicle dealer which were

recommended in writing and designated as special tools and eguipment and

purchased from or purchased at the request of the manufacturer, converter,

distributor, or representative, if thetoolsand equipment arein usableand good

condition except for reasonable wear and tear. Fair market value shall be no

less than cost of acquisition of special tools and automotive service equipment

by the motorcycle or all-terrain vehicle dealer.

(2) Themanufacturer, converter, distributor, or r epresentativeshall pay

to the motorcycle or all-terrain vehicle dealer the costs of transporting,

handling, packing, and loading of motorcyclesor all-terrain vehicles, or parts,

signs, tools, and equipment subject to repurchase.

(3) Themanufacturer or converter shall makethereguired repurchase

after thedealer terminateshisfranchiseand within sixty daysof thesubmission

toit, by certified mail, return receipt requested, or commer cial delivery service

with verification of receipt, of a final inventory of motorcycles, all-terrain

vehicles, and parts on hand.

B. Failureto makesuch repur chase without just cause shall subject the

manufacturer or converter to a penalty of oneand one-half per cent per month,

or fraction thereof, of the inventory value or returnable motorcycles or all-

terrain vehicles, and parts, signs, special tools, and automotive service

equipment, payableto thedealer, aslong astherepurchaseis not made.

81270.18. M anufactur er termination of line-make; manufacturer bankruptcy;
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license; motorcycle or all-terrain vehicle franchise

Notwithstanding the terms of any franchise or provision of law, if the

termination, cancdllation, or nonrenewal of a licensee'sfranchiseistheresult

of thetermination, eimination, or cessation of aline-makeby themanufacturer,

distributor, or factory branch, whether by bankruptcy or otherwise, thelicense

issued by the commission may remain in effect at the discretion of the

commission pursuant toitsrules.

81270.19. Motorcycleor all-terrain vehiclerepairs

Suppliers of mechanical repairsand servicesfor any motorcycleor all-

terrain vehiclesubject toregulation pursuant tothisChapter shall provideeach

consumer with anitemized bill indicatingrepair sand servicesperformed, parts

replaced, or materials used, the total labor charge, and the identity of the

mechanic, repairman, or supplier who performed thework. However, nothing

in thisSection shall prohibit asupplier of mechanical repairsand servicesfrom

charqging a service feefor the use of shop supplies such asrags, fender covers,

small amounts of fluid, or other items which are not itemized, provided that

such fee does not exceed five per cent of thetotal invoicefor mechanical repairs

or thirty-five dollars, whichever isless.

PART 1V. PROVISIONS SPECIFIC TO RECREATIONAL VEHICLES

81270.20. Unauthorized acts; recr eational vehicles

It shall be aviolation of this Chapter:

(1) For amanufacturer, adistributor, awholesaler, factory branch, or

officer, agent, or other representative ther eof:

(@) Toinduceor coerce, or attempt to induce or coerce, any licensee:

(i) Toorder or accept delivery of any recreational vehicles, appliances,

equipment, parts or accessories therefor, or any other commodity or

commodities which shall not have been voluntarily order ed.

(ii) Toorder or accept delivery of any recreational vehiclewith special

featur es, appliances, accessories, or equipment not included in thelist price of

therecreational vehicle as publicly advertised.
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(iii) To order for any person any parts, accessories, equipment,

machinery, tools, appliances, or any commodity whatsoever.

(iv) To assent to a release, assignment, novation, waiver, or estoppel

which would relieveany per son from liability to beimposed by law, unlessdone

in_connection with a settlement agreement to resolve a matter pending a

commission hearing or pendinglitigation between amanufacturer, distributor,

wholesaler, or factory branch, or officer, agent, or other representativether eof.

(v) Toenter intoafranchisewith alicenseeor duringthefranchiseterm,

useany written instrument, agr eement, r el ease, assignment, novation, estoppel,

or waiver, to attempt to nullify or modify any provision of this Chapter, or to

require any controversy between a recreational vehicle dealer and a

manufacturer tobereferred toany person or entity other than thecommission,

or duly constituted courts of this state or the United States, if such referral

would be binding upon therecreational dealer. Such instruments ar e null and

void, unlessdonein connection with a settlement agr eement to r esolvea matter

pending a commission hearing or pending litigation.

(vi) Towaivetheright toajury trial.

(vii) To participatein an advertising group or to participate monetarily

in_an advertising campaign or contest or to purchase any promotional

materials, showroom, or other display decorations or materials at the expense

of such recreational vehicledealer.

(viii) Torelease, convey, or otherwise provide customer information, if

to do soisunlawful or if the customer objectsin writing. Thisdoesnot include

infor mation that isnecessary for themanufactur er tomeset itsobligationstothe

recreational vehicle dealer or consumers in regard to contractual

responsibilities, recreational vehiclerecalls, or other requirementsimposed by

stateor federal law. Themanufactur er isfurther prohibited from providingany

consumer information received from the recreational vehicle dealer to any

unaffiliated third party.

(ix) To pay the attor ney fees of the manufacturer or distributor related
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to hearings and appeals brought under this Chapter.

(b) Torefusetodeliver to any licenseehaving afranchiseor contractual

arrangement for theretail sale of recreational vehicles sold or distributed by

such manufacturer, distributor, wholesaler, or factory branch, any r ecreational

vehicle, publicly advertised for immediatedelivery, within sixty daysafter such

recreational vehicledealer's order shall have been received.

(c) To threaten to cancd any franchise or any contractual agreement

existing between such manufacturer, distributor, wholesaler , or factory branch

and therecreational vehicle dealer for any reason.

(d) Tounfairly, without just causeand duer egard to theequitiesof such

recreational vehicle dealer, cancel the franchise of any licensee. The

nonr enewal of afranchisewith such recreational vehicledealer or hissuccessor

without just provocation or cause, or the refusal to approve a qualified

transferee or qualified successor to the dealer-operator as provided for in the

franchise agreement, shall be deemed a violation of this Paragraph and shall

constitute an unfair cancellation, regardless of theterms or provisions of such

franchise. However , at least ninety-daysnoticeshall begiven tother ecreational

vehicle dealer of any cancedllation or nonrenewal of a franchise except for a

cancdlation arising out of thefinancial default of ther ecr eational vehicledealer

or fraudulent activity of therecreational vehicledealer principal which results

in the conviction of a crime punishable by imprisonment.

(e) Torefusetoextend toalicenseetheprivilegeof determiningthemode

or_ manner of available transportation facility that such recreational vehicle

dealer desires to be used or employed in making deliveries of recreational

vehiclesto him or it.

(f) Touse any false or misleading advertisement in connection with his

businessassuch manufactur er of recreational vehicles, distributor, wholesaler,

or factory branch, or officer, agent, or other representative ther eof.

(g) Todelay, refuse, or fail to deliver recreational vehiclesin reasonable

quantitiesrelativeto the licensee' s facilities and sales potential in therelevant
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mar ket area. This Subparagraph shall not bevalid, however, if such failureis

caused by acts or causes beyond the control of the manufacturer, distributor,

or other such party.

(h) To ship or sdll recreational vehiclesto alicenseeprior tothelicensee

having been granted a license by the commission to sall such recreational

vehicles.

(i) To unreasonably withhold consent to the sale, transfer, or exchange

of the franchise to a qualified transferee capable of being licensed as a

recreational vehicle dealer in this state, provided the transferee meets the

criteria generally applied by the manufactur er in approving new recr eational

vehicle dealers and agrees to be bound by all the terms and conditions of the

standard franchises.

(i) To fail to respond in writing to a written request for consent as

specified in Subparagraph (i)of this Paragraph within sixty days of receipt of

awritten request on the forms, if any, generally utilized by the manufacturer

or distributor for such purposes and containing the information required

therein. Failureto respond shall be deemed to be consent to thereguest.

(k)(i) Tosell or offer tosell anew or unused recr eational vehicledirectly

to aconsumer except asprovided in this Chapter, or to competewith alicensee

inthesame-linemakes, models, or classificationsoper atingunder an agr eement

or franchisefrom theafor ementioned manufactur er. A manufactur er shall not,

however, be deemed to be competing when any one of the following conditions

are met:

(aa) Operating adealer ship temporarily for areasonableperiod, not to

exceed two years.

(bb) Operating a bona fide retail dealership which is for sale to any

qualified independent person at afair and reasonable price, not to exceed two

years.

(cc) Operatingin abonafidereationship in which aper sonindependent

of a manufacturer has made a significant investment subject to loss in the
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dealership, and can reasonably expect to acquire full ownership of such

dealer ship on reasonable ter ms and conditions.

(ii) After any of theconditionshavebeen met under Subitems(i)(aa) and

(bb) of this Subparagraph, the commission shall allow the manufacturer to

competewith licensees of the same-line makes, models, or classificationsunder

an agreement or franchise from the manufacturer for longer than two years

when, in thediscr etion of thecommission, thebest inter est of themanufacturer,

consuming public, and licensees ar e best served.

() To condition the renewal or extension of a franchise on a new

recreational vehicle dealer's substantial renovation of therecreational vehicle

dealer'splaceof businessor on theconstruction, pur chase, acquisition, or r ental

of a new place of business by the new recreational vehicle dealer, unless the

manufacturer has advised the new recreational vehicledealer in writing of its

intent toimposesuch a condition within areasonabletimeprior to theeffective

date of the proposed date of renewal or extension, but in no case lessthan one

hundr ed eighty days, and provided themanufactur er demonstr atestheneed for

such demand in view of the need to service the public and the economic

conditions existing in the recr eational vehicleindustry at the time such action

would berequired of the new recreational vehicle dealer. Aspart of any such

condition, the manufacturer shall agree, in writing, to supply ther ecreational

vehicle dealer with an adequate supply and marketable model mix_ of

r ecr eational vehiclesto meet the saleslevels necessary to support theincreased

overhead incurred by the recreational vehicle dealer by reason of such

renovation, construction, purchase, or rental of a new place of business.

(m) To fail to compensate itsrecreational vehicle dealersfor the work

and servicesthey arerequired to perform in connection with the recr eational

vehicledealer'sddlivery and prepar ation obligations according to theter ms of

compensation that shall befiled with the commission on or beforeOctober first

of each year. The commission shall find the compensation to be reasonable or

the manufactur er shall remedy any deficiencies.
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(n) To fail to designate and provide to the commission in writing the

community or territory assigned to a licensee.

(0) To unreasonably discriminate among competing, similarly situated,

same-line make dealersin the sales of recreational vehicles, in the availability

of such recreational vehicles, in the terms of incentive programs or sales

promotion plans, or in other similar programs.

(p) Toterminate, cancel, or refuseto continue any franchise agr eement

based upon thefact that ther ecr eational vehicledealer owns, hasan investment

in, participates in the management of, or holds a franchise agreement for the

saleor serviceof another makeor lineof new recr eational vehiclesat adifferent

dealer ship location, or intendsto or hasestablished another makeor lineof new

recreational vehicles in the same dealer ship facilities of the manufacturer or

distributor.

(g) Todemand compliancewith facilitiesr equirementsthat include any

requirementsthat arecreational vehicledealer establish or maintain exclusive

office, parts, serviceor body shop facilities, unless such requirementswould be

r easonableand justified by businessconsider ations. Theburden of provingthat

such requirementsar er easonableand justified by businessconsider ationsison

the manufacturer. If the franchise agreement of the manufacturer or

distributor reguirestheapproval of themanufacturer or distributor for facility

usesor modifications,themanufacturer or distributor shall approveor deny the

request in writing within sixty days of receipt of such request.

(r) To use any subsidiary, affiliate, or any other controlled person or

entity, or to employ the services of a third party, to accomplish what would

otherwisebeillegal conduct under thisChapter on thepart of themanufactur er

or distributor.

(s) To make a change in the area of responsibility described in the

franchise agreement or sales and service agreement of a recreational vehicle

dealer, without the franchisor or manufacturer giving therecreational vehicle

dealer and the commission no less than sixty days prior written notice by
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certified or registered mail.

(t) Toinduceor coerce, or attempt toinduceor coerce, any recr eational

vehicledealer toenter into any agr eement with such manufacturer, distributor,

wholesaler, distributor branch or factory branch or representative ther eof, or

to do any other act unfair to therecreational vehicle dealer.

(u)(i) To coerce or attempt to coerce any retail recreational vehicle

dealer or prospectiveretail recreational vehicledealer to offer tosell or sall any

extended ser vicecontract or extended maintenanceplan or gap product offered,

sold, backed by, or sponsor ed by the manufacturer or distributor or affiliateor

sdl, assign, or transfer any r etail installment salescontr act or leaseobtained by

the dealer in connection with the sale or lease by him of recreational vehicles

manufactur ed or sold by themanufacturer or distributor, toaspecified finance

company or class of finance companies, leasing company or class of leasing

companies, or to any other specified persons by any of the following:

(aa) By any statement, promise, or threat that the manufacturer or

distributor will in any manner benefit or injure the dealer, whether the

statement, suggestion, threat, or promiseisexpressor implied or madedir ectly

or indirectly.

(bb) By any act that will benefit or injurethe dealer.

(cc) By any contract, or any express or implied offer of contract, made

directly or indirectly tothedealer, for handling therecreational vehicleon the

condition that the recreational vehicle dealer shall offer to sall or sell any

extended service contract or extended maintenance plan offered, sold, backed

by, or sponsored by the manufacturer or distributor or that the dealer sdll,

assign, or transfer his retail installment sales contract on or lease of the

recreational vehicle, to a specified finance company or class of finance

companies, leasing company or class of leasing companies, or to any other

specified person.

(dd) Any such statements, threats, promises, acts, contracts, or offersof

contracts, when their effect may beto lessen or eiminate competition.
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(ii) Nothing contained in this Subparagraph shall prohibit a

manufacturer or distributor from offering or providing incentive benefits or

bonus programs to a retail recreational vehicle dealer or prospective retail

r ecr eational vehicle dealer who makesthe voluntary decision to offer to sall or

sell any extended service contract or extended maintenance plan offered, sold,

backed, or sponsored by the manufacturer or distributor or to sell, assign, or

transfer any retail installment sale or lease by him of recreational vehicles

manufactur ed or sold by themanufacturer or distributor to a specified finance

company or leasing company.

(2) For arecreational vehicledealer or arecreational vehicle salesman:

(a) Torequireapurchaser of arecr eational vehicle, asacondition of sale

and delivery ther eof, to also pur chase special featur es, appliances, accessories,

or_equipment not desired or requested by the purchaser; however, this

prohibition shall not apply as to special features, appliances, accessories, or

equipment which are per manently affixed to the recreational vehicle.

(b) To represent and sall as a new recreational vehicle any vehicle, the

legal title of which has been transferred by a manufacturer, distributor, or

dealer to an ultimate purchaser.

(c) Touseany false or misleading advertisement in connection with his

business as such recreational vehicle dealer or recreational vehicle salesman.

(d) To sdl or offer to sell makes, models, or classifications of new

recr eational vehicles for which no franchise and licenseto sall is held.

(e) Except as otherwise approved by the commission, to sell or offer to

sdll arecreational vehicle from an unlicensed location.

(f) To deliver to a prospective purchaser a new recreational vehicle on

a sale conditioned on financing, i.e., a spot delivery, except on the following

terms and conditions which shall be in writing and shall be a part of the

conditional salescontract or other written notification signed by thepur chaser:

(i) That if the sale is not concluded by the financing of the sale to the

pur chaser within twenty-fivedaysof theddlivery, thesalecontract shall benull
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and void.

(ii) That the recreational vehicle being offered for trade-in by the

purchaser shall not be sold by the recreational vehicle dealer until the

conditional saleis complete.

(iii) That ther eshall benochar getothepur chaser should theconditional

sale not be completed, including but not limited to mileage charges or charges

to refurbish the recreational vehicle offered for trade-in. However, the

purchaser shall be responsible for any and all damages to the recreational

vehicleor other vehiclesdamaged by thefault of the purchaser and any and all

liability incurred by the purchaser during the purchaser's custody of the

recr eational vehicleto the extent provided for in R.S. 22:1296.

(iv) That if theconditional saleisnot completed, ther ecr eational vehicle

dealer shall immediately refund to the purchaser upon return of the

recreational vehicle all sums placed with the dealership as a deposit or any

other purpose associated with the attempted sale of the vehicle.

(v) That the prospective purchaser shall return therecreational vehicle

to the dealership within forty-eight hours of notification by the recreational

vehicledealer that the conditional salewill not be completed. I f the prospective

purchaser does not return the recreational vehicle to the dealership within

forty-eight hours of notification by the recreational vehicle dealer, an

authorized agent of the recreational vehicle dealer shall have the right to

recover the recreational vehicle without the necessity of judicial process,

provided that such recovery can be accomplished without unauthorized entry

into a closed dwelling, whether locked or unlocked, and without a breach of

peace.

(q) Topay afeetoany personin return for thesolicitation, procur ement,

or_production by that person of prospective purchasers for new and used

recr eational vehicles, except to a recreational vehicle salesman licensed under

the provisions of this Chapter.

(h) Tofail to fully and completely explain each chargelisted on ar etail
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buyer's order or recreational vehicle invoice prior to the purchase of a

recr eational vehicle.

(i) When sdlling a recreational vehicle to a consumer, to assess any

consumer services fees, which shall include fees for treating the interior

upholstery of therecreational vehicle, oil changes, r oadside assistance, dealer

inspections, or any other service offered by the recreational vehicle dealer,

without allowingthebuyer tor efusesuch servicesand beexempt from payment

for such services. Theprovisionsof thisSubparagr aph shall not apply todealer -

added optionsor accessorieswhich ar e per manently affixed totherecreational

vehicle.

(1)(i) Tofail to disclose to a purchaser in writing on the sales contract,

buyer'sorder, or any other document that therecreational vehicledealer may

be participating in finance char ges associated with the sale.

(ii) To participatein a finance charge that would result in a difference

between the buy rate and the contract rate of more than three percentage

points.

(iii) Theprovisionsof thisSubpar agr aph shall apply only totr ansactions

subject to the L ouisana Motor Vehicle Sales Finance Act.

(3)(a) For any person or other licenseeto modify afranchiseduring the

term of theagreement or upon itsrenewal if the modification substantially and

adver sely affects the franchisee' srights, obligations, investment, or return on

investment without giving a sixty-day written notice of the proposed

modification to the licensee and the commission unless the modifications are

required by law, court order, or the commission. Within the sixty-day notice

period, the licensee may file with the commission a complaint for a

determination whether there is good cause for permitting the proposed

modification. The party seeking to modify or replace an agreement shall

demonstrateby apreponder anceof theevidencethat ther eisgood causefor the

modification or replacement. The commission shall schedule a hearing within

sixty days to decide the matter. Multiple complaints pertaining to the same
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proposed modifications shall be consolidated for hearing. The proposed

modification may not take effect pending the deter mination of the matter.

(b) In making a determination of whether there is good cause for

per mitting apr oposed modification, the commission may consider any relevant

factor including:

(i) Thereasonsfor the proposed modification.

(ii) Whether the proposed modification is applied to or affects all

licenseesin a nondiscriminating manner.

(iii) The degree to which the proposed modification will have a

substantial and adverse effect upon the licensee's investment or return on

investment.

(iv) Whether the proposed modification isin the publicinter est.

(v) The degree to which the proposed modification is necessary to the

orderly and profitable distribution of recreational vehicles and other services

by thelicensee.

(vi) Whether the proposed modification is offset by other modifications

beneficial to thelicensee.

(c) Thedecision of the commission shall bein writing and shall contain

findings of fact and a determination of whether there is good cause for

per mitting the proposed modification. The commission shall deliver copies of

the decision to the parties personally or by registered mail.

(4) For any employee of a licensee while acting in the scope of his

employment, to accept any payment, commission, fee, or compensation of any

Kind from any person other than the employing licensee, unless such payment

isfully disclosed to and approved by the employing licensee.

81270.21. Indemnification of franchised recreational vehicledealers

Notwithstanding the terms of any franchise agreement, each

manufacturer or converter shall indemnify and hold harmless its franchised

recr eational vehicle dealers against any judgment for damages, including but

not limited to court costs and reasonable attorney fees of the recreational
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vehicledealer, arising out of complaints, claims, or lawsuits including but not

limited to strict liability, negligence, misrepresentation, express or implied

warranty, or rescission of sale to the extent that the judgment arises out of

alleged defective or negligent manufactur e, assembly, or design of r ecr eational

vehicles, parts, or accessories, or other functions by the manufacturer of

converter, which are beyond the control of therecreational vehicle dealer.

§1270.22. Payment to recreational vehicles dealers; penalties

It shall be a violation of this Chapter for a recreational vehicle

manufacturer, distributor, wholesaler, factory branch, officer, agent or other

repr esentativether eof, tofail topay arecreational vehicledealer all moniesdue

ther ecr eational vehicledealer , except manufactur er hold-back amounts, within

thirty days of the date of completion of the transactions or submissions of the

claimsaqivingrisetothepaymentstotherecreational vehicledealers. Failureto

makepaymentsshall subject themanufacturer, distributor, wholesaler, factory

branch, officer, agent, or other representative ther eof, to a penalty of the one

and one-half per cent interest per month, or fraction ther eof, until sumsduethe

recreational vehicledealer arefully paid.

81270.23. Warranty; compensation; audits of recreational vehicle dealer

records

A.(1) It shall be a violation of this Chapter for a manufacturer, a

distributor, a wholesaler, or factory branch, or officer, agent or other

representative thereof, to fail to adequately and fairly compensate its

recreational vehicle dealers for labor, parts, and other expensesincurred by

such dealer to perform under and comply with a manufacturer's or a

distributor's warranty agr eement.

(2) In noevent shall any manufacturer or distributor pay itsrecr eational

vehicle dealers at a price or rate for warranty work that is less than that

charged by the recreational vehicle dealer to the retail customers of the

recreational vehicledealer for nonwar ranty work of like kind.

(3) Warranty work includes parts and labor performed.
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(4) All claims made by therecr eational vehicledealer for compensation

under this Subsection shall be paid within thirty days after approval and shall

be approved or denied within thirty days after receipt. When any claim is

denied, therecr eational vehicledealer shall benotified in writing of thegrounds

for denial.

(5) The obligationsin this Subsection may be modified by contr act.

B.(1) Notwithstanding theter ms of any franchise agr eement, warr anty,

and sales incentive, audits of recreational vehicle dealer records may be

conducted by the manufacturer, distributor, or factory branch. Any audit for

warranty parts or service compensation shall be for the twelve-month period

immediately followingthedate of thepayment of theclaim by themanufactur er

or distributor. However , arecr eational vehicledealer shall not beheld liableby

virtue of an audit for failuretoretain partsfor aperiod in excess of six months.

Any audit for sales incentives, service incentives, rebates, or other forms of

incentive compensation shall beonly for thetwelve-month period immediately

following the date of thefinal payment tother ecr eational vehicledealer under

apromotion, event, program, or activity. In no event shall the manufacturer,

distributor, or factory branch fail to allow the recreational vehicle dealer to

make corrections to the sales data in less than one hundred twenty days from

theprogram period. Additionally, no penalty other than amountsadvanced on

arecreational vehiclereported incorrectly shall be duein connection with the

audit. With respect to recr eational vehicles sold during thetime period subject

to the audit, but submitted incorrectly to the manufacturer, distributor, or

wholesaledistributor branch or factory branch, therecreational vehicledealer

shall becharged back for theamount reported incorrectly and credited with the

amount due, if anything, on the actual sale date.

(2) No claim which hasbeen approved and paid may be char ged back to

therecreational vehicledealer unlessit can be shown that one of thefollowing

applies:

(a) The claim was false or fraudulent.
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(b) Therepairswere not properly made.

(c) Ther epair swereunnecessary to cor r ect thedefectivecondition under

generally accepted standards of wor kmanship.

(d) Therecreational vehicledealer failed to reasonably substantiatethe

repair in accor dancewith r easonablewritten r equir ementsof themanufactur er

or distributor , if ther ecr eational vehicledealer wasnotified of ther equir ements

prior to thetimethe claim arose and if the requirements werein effect at the

time the claim ar ose.

(3) A manufacturer or distributor shall not deny a claim solely based on

arecreational vehicledealer'sincidental failureto comply with a specific claim

processingrequirement,or aclerical error,or other administrativetechnicality.

(4) Limitations on warranty parts or service compensation, sales

incentiveaudits, r ebates, or other for msof incentivecompensation, char gebacks

for warranty parts or service compensation, and service incentives and

char gebacks for sales compensation only shall not be effective in the case of

intentionally false or fraudulent claims.

(5) It shall be deemed an unfair act pursuant to this Chapter to audit a

recreational vehicle dealer more frequently than two sales-related and two

service-related auditsin atwelve-month period. Nothingin thisSubsection shall

limit amanufacturer'sor distributor'sability to perform routineclaim reviews

in the normal cour se of business.

(6) No claim may berejected aslateif it hasbeen submitted within sixty

days of the datetherepair order waswritten.

§1270.24. Recr eational vehiclerepairs

Supplier sof mechanical r epair sand servicesfor any recr eational vehicle

subject toregulation pursuant tothisChapter shall provideeach consumer with

an itemized bill indicating repairs and services performed, parts replaced, or

materials used, the total labor charge, and the identity of the mechanic,

repairman, or supplier who performed the work. However, nothing in this

Section shall prohibit a supplier of mechanical repairs and services from
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charqging a service feefor the use of shop supplies such asrags, fender covers,

small amounts of fluid, or other items which are not itemized, provided that

such fee does not exceed five per cent of thetotal invoicefor mechanical repairs

or thirty-five dollars, whichever isless.

81270.25. Damage disclosur €, r ecr eational vehicles

A.Whenever anew recreational vehicle subject to regulation pursuant

to this Part is sold to any person, the sdller shall notify the purchaser of any

body damage or mechanical damage which the recreational vehicle has

sustained that exceeds six per cent of the manufactur er'swholesale price. Such

noticeshall bein writing and a copy ther eof shall beddlivered to the pur chaser

prior to or smultaneouswith transfer of therecreational vehicletitle.

B. Replacement of a new recreational vehicle's instrument pandls,

appliances, furniture, cabinetry, televisions, audio equipment, or similar

residential componentsshall not bedeemed " damage' pur suant tothis Section

if such items arereplaced with original manufacturers partsand materials.

C. This Section shall apply to all instances of vehicular body or

mechanical damage to recreational vehicles and to all actions involving such

damage, notwithstandingtheapplication of other codal, statutory. or regulatory

provisions, including but not limited to Civil Code Articles 2520 et seq.

81270.26. Noticeregarding recalls; recreational vehicles

It shall beaviolation of thisPart for arecreational vehicledealer to sdll

anew recreational vehiclewithout first supplying a prospective buyer with the

following notice: " A new recreational vehicle may have been subject to a

National Highway Traffic Safety Administration reguired recall which would

be repaired in accordance with manufacturer standards approved by the

National Highway Traffic Safety Administration. |f such arepair isaconcern

before you purchase, please ask for a copy of therecall notice, if applicable, to

ther ecr eational vehiclebeingsold." Thisnoticeshall beincluded onthebuyer's

order in abox and in bold print which issigned by the buyer and the seller or

his representative next to the box. If the buyer requests therecall notice, the
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recall noticeshall beincluded in thesalestransaction. |f thesalingrecreational

vehicledealer perfor med therepair, thedocumentssupporting therepair shall

also beincluded in the sales transaction.

81270.27. Sale of water-damaged r ecr eational vehicles

A. No person shall sdll, transfer, or convey any new or used r ecr eational

vehicleto any per son without notifyingthebuyer or receiver of therecreational

vehicle in writing of the extent of any water damage from flooding which

occurred to therecreational vehicle prior to thetransaction.

B.If asale, transfer, or conveyanceof anew or used recreational vehicle

occurs in violation of Subsection A of this Section, the person receiving

owner ship and titletother ecr eational vehiclewhoisnot otherwiseawar eof the

damage at the time of the transaction may bring an action to set aside the

transaction within one year from the date of the transaction and receive all

moniesor other property given asconsider ation for thevehiclelessar easonable

assessment for milesdriven.

C. For the purposes of this Section, a" water -damaged vehicle' means

any recr eational vehiclewhose power train, computer, or electrical system has

been damaged by flooding.

81270.28. Succession; right of first refusal; recreational vehicle dealer

A.(1) The terms of the franchise notwithstanding, any recreational

vehicle dealer may appoint by will, or other written instrument, a designated

successor to succeed in the owner ship inter est of ther ecr eational vehicledealer

in thedealer ship upon thedeath or incapacity of ther ecr eational vehicledealer.

(2) Unless good cause exists for refusal to honor the succession on the

part of themanufacturer or distributor, any designated successor of adeceased

or incapacitated recreational vehicledealer of adealership may succeed to the

owner ship of the dealer ship under the existing franchise if:

(a) The designated successor gives the manufacturer or distributor

written notice of hisintention to succeed to the owner ship of the recreational

vehicle dealer within sixty days of the recreational vehicle dealer's death or
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incapacity.

(b) The designated successor agr ees to be bound by all the terms and

conditions of the franchise.

(3) The manufacturer or distributor may reguest, and the designated

successor_shall provide, promptly upon such request, personal and financial

data reasonably necessary to determine whether the succession should be

honor ed.

(4) If amanufacturer or distributor believes that good cause exists for

refusing to honor the succession of a deceased or incapacitated recreational

vehicledealer, the manufacturer or distributor may, not mor e than sixty days

following receipt of notice of the designated successor's intent to succeed and

receipt of such personal or financial data, serve upon the designated successor

notice of itsrefusal to honor the succession and of itsintent to discontinue the

existing franchisewith thedealer not earlier than six monthsfrom thedatesuch

noticeis served.

(5) Thenoticemust statethe specificgroundsfor therefusal to honor the

succession.

(6) If notice of refusal and discontinuanceis not timely served upon the

designated successor, the franchise shall continue in effect subject to

termination only as other wise per mitted by this Chapter.

(7) In determining whether good cause for the refusal to honor the

succession exists, the manufacturer or distributor has the burden of proving

that the designated successor is not of good moral character or does not

otherwise meet the manufacturer'sor distributor'sreasonable standards as a

franchisee.

(8) If amanufacturer or distributor refusestohonor thesuccessiontothe

owner ship interest of a deceased or incapacitated owner for good cause, then

and in such event:

(a) Themanufacturer or distributor shall allow thedesignated successor

areasonable period of timewhich shall not belessthan six monthsin which to
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consummate a sale of the dealership. Any such sale shall be subject to R.S.

32:1270.20(1)(d).

(b) Upon termination of the franchise pursuant to such refusal, the

provisions of R.S. 32:1270.29 shall apply.

B. In the event of a proposed sale or transfer of arecreational vehicle

dealer ship and if thefranchise agreement hasaright of first refusal in favor of

the manufacturer or distributor, then, notwithstanding the terms of the

franchise agreement, the manufacturer or distributor shall be permitted to

exercisearight of first refusal toacquiretherecr eational vehicledealer'sassets

or owner ship if all of thefollowing requirements ar e met:

(1) In order to exerciseits right of first refusal, the manufacturer or

distributor shall notify the recreational vehicle dealer in writing within sixty

days of hisreceipt of the completed proposal for the proposed sale or transfer

and all related agr eements.

(2) The applicability of R.S. 32:1270.20(1)(1) shall not be expanded or

changed.

(3) Theexerciseof theright of first refusal will result in therecr eational

vehicledealer receiving thesameor greater consider ation as he has contr acted

to receive in connection with the proposed change of ownership or transfer.

(4) The proposed sale or transfer of the dealership's assets does not

involve the transfer or saleto a member or members of the family of one or

mor e recr eational vehicle dealers, or to a qualified manager with at least two

years management experience at the dealership of one or more of these

recreational vehicle dealers, or to a partnership or _corporation controlled by

such persons.

(5)(a) The manufacturer or distributor agrees to pay the reasonable

expenses, including attor ney feeswhich do not exceed theusual, customary, and

r easonablefeeschar ged for similar work donefor other clients,incurred by the

proposed owner or transferee prior to the manufacturer's or distributor's

exerciseof itsright of first refusal in negotiating and implementing the contr act
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for the proposed sale or transfer of the dealership or dealership assets. Such

expenses and attorney fees shall be paid to the proposed new owner or

transferee at the time of closing of the sale or transfer for which the

manufacturer or distributor exercised itsright of first refusal.

(b) No payment of such expenses and attorney fees shall berequired if

the new owner or transferee has not submitted or caused to be submitted an

accounting of those expenses within thirty days of the recreational vehicle

dealer'sreceipt of the manufacturer'sor distributor'swritten reguest for such

an accounting. A manufacturer or distributor may reguest such accounting

before exercising hisright of first refusal.

(6) The recreational vehicle dealer shall not have any liability to any

person asaresult of amanufactur er'sexercisingitsright of fir st refusal and the

manufacturer or distributor shall assume the defense of the selling dealer for

any claim by the proposed owner or transfereearising from the exer cise of the

right of first refusal.

81270.29. Regquirements upon termination; penalty; indemnity; recreational

vehicles

A.(1) In the event the licensee ceases to engage in the business of being

arecreational vehicledealer, or ceasesto sell aparticular recreational vehicle,

and after noticeto the manufacturer, converter, distributor, or representative

by certified mail or commercial delivery service with verification of receipt,

within thirty days of thereceipt of the notice by the manufacturer, converter,

distributor, or representative, the manufacturer, converter, distributor, or

r epr esentative shall repur chase:

(a) All new recreational vehiclesof thecurrent and last prior model year

ddlivered tothelicenseeand partslimited to thoselisted in the manufacturer's

pricebook. Therecreational vehiclesand partsshall ber epur chased at the cost

to the licensee which shall include without limitation freight and advertising

costs, less all allowances paid to therecreational vehicle dealer.

(b) At fair market value, each undamaged sign owned by ther ecr eational
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vehicle dealer which bears atrademark or trade name used or claimed by the

manufacturer, distributor, or representativeif the sign was pur chased from or

purchased at the request of the manufacturer, distributor, or representative.

Fair market value shall be no less than cost of acquisition of the sign by the

recreational vehicledealer.

(c) At fair market value, all special tools and automotive service

equipment owned by ther ecr eational vehicledealer which wer erecommended

in writing and designated as special tools and equipment and purchased from

or purchased at the request of the manufacturer, converter, distributor, or

representative, if the tools and equipment are in usable and good condition

except for reasonablewear and tear. Fair market valueshall benolessthan cost

of acquisition of special tools and automotive service equipment by the

recreational vehicledealer.

(2) Themanufacturer, converter, distributor, or r epr esentativeshall pay

to therecreational vehicle dealer the costs of transporting, handling, packing,

and loading of recreational vehicles, or parts, signs, tools, and equipment

subject to repurchase.

(3) Themanufacturer or converter shall makethereguired repurchase

after therecreational vehicle dealer ter minates his franchise and within sixty

days of the submission to it, by certified mail, return receipt requested, or

commercial delivery servicewith verification of receipt, of afinal inventory of

recreational vehicles and partson hand.

B. Failureto make such repurchasewithout just cause shall subject the

manufacturer or converter to a penalty of oneand one-half per cent per month,

or fraction thereof, of theinventory value or returnablerecreational vehicles,

and parts, signs, special tools, and automotiveser viceequipment, payabletothe

dealer, aslong asthe repurchaseis not made.

C.(1) Upon theinvoluntary ter mination, nonr enewal, or cancellation of

any franchise by the manufacturer or converter, except for termination,

nonr enewal , or cancellation r esulting from afelony conviction, notwithstanding
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thetermsof any franchise, whether entered into beforeor after the enactment

of thisChapter or any of itsprovisions, thenew r ecr eational vehicledealer shall

beallowed fair and r easonable compensation by themanufactur er or converter

as agreed by the parties, or lacking agreement, as determined by the

commission, for the dealership facilities if the facilities were required to be

pur chased or constructed as a precondition to obtaining thefranchiseor toits

renewal; provided that if such facilitieswer eleased and thelease wasrequir ed

as a precondition to obtaining the franchise or to its renewal, then the

manufacturer shall be liable for one year's payment of the rent or the

remainder of theterm of thelease, whichever isless.

(2) Payment under this Section shall entitle the manufacturers,

converters, or distributorsto possession and use of thefacility.

(3) As used in this Section, "manufacturer" shall include a

manufacturer, aconverter, adistributor, afactory branch, distributor branch,

or other subsidiary ther eof.

(4) The obligation of the manufacturer or converter to purchase a

dealer ship facility, pursuant to this Section, isequally applicableif an entity or

person affiliated with the dealer isthe owner or lessor of thefacility.

81270.30. Recreational vehicle manufacturer termination of line-make;

manufacturer bankruptcy: license

Notwithstanding theterms of any franchise or other provision of law, if

the termination, cancellation, or nonrenewal of a licensee's franchise is the

result of the termination, elimination, or cessation of a line-make by the

manufacturer, distributor, or factory branch, whether by bankruptcy or

otherwise, the license issued by the commission may remain in effect at the

discretion of the commission pursuant to itsrules.

Section 2. R.S. 32:1257.1 and 1268.1 are hereby repeal ed.

Section 3. The Louisiana State Law Ingtitute is hereby directed to redesignate R.S.

32:1251 through 1269 of Chapter 6 of Title 32 of the Louisiana Revised Statues of 1950, as

Part | of Chapter 6 of Title 32 of the L ouisiana Revised Statues of 1950. Part | shall be
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entitled "GENERAL PROVISIONS APPLICABLE TO MOTOR VEHICLES AND

RECREATIONAL PRODUCTS'.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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