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SLS12RS-32 ORIGINAL

Regular Session, 2012
SENATE BILL NO. 265

BY SENATOR MORRELL

PUBLIC SFTY/CORRECT DEPT. Authorizesthe state fire marshal to condemn and order
demolition or removal of certain buildingsand structureslocated in aparish or municipality.
(8/1/12)

AN ACT

To amend and reenact R.S. 33:4769 and to enact R.S. 40:1563(L ) and Subpart E of Part 111
of Chapter 7 of Title 40 of the Louisiana Revised Statutes of 1950, to be comprised
of R.S. 40:1651 through 1658, relative to condemnation of buildings and structures;
to authorize the state fire marshal to condemn and order demolition or removal of
certain buildings and structures in parishes and municipalities; to provide certain
procedures, terms, and conditions; to provide for notice of condemnation hearing;
to provide for service of notice; to provide for appea process; to provide for costs
and fees attributed to demolition or removal of abuilding or structure; to providefor
repairs of the building or structure; to provide for funding; to provide for liens; and
to provide for related matters.

Be it enacted by the Legidature of Louisiana
Section 1. R.S. 33:4769 is hereby amended and reenacted to read as follows:
84769. State funding; lien; enforcement

A. Any parish or municipality may obtain funding from the Louisiana

Blighted Property Reclamation Revolving Loan Fund, as created by R.S. 33:4770,

for the purposes of maintenance, repair, removal, or demolition of dangerous
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structures pursuant to the purposes and provisions of this Subpart or Subpart E of

Part |11 of Chapter 7 of Title 40 of the L ouisiana Revised Statutes of 1950.

B. If the parish or municipality receivesfunding from the L ouisianaBlighted
Property Reclamation Revolving Loan Fund for the purposes of maintenance, repair,
removal, or demolition of adangerous structure pursuant to this Subpart or Subpart

E of Part |11 of Chapter 7 of Title40 of theL ouisiana Revised Statutes of 1950,

then the privilege and lien established pursuant to R.S. 33:4766 or R.S. 40:1656

shall bein favor of the Louisiana Housing Finance Agency as administrator of the
fund. The Louisiana Housing Finance Agency is authorized to charge an
administrative fee of no more than one-half of one percent of each loan.

C. The parish or municipality shall enforce the privileges and liens
established in favor of the Louisiana Housing Finance Agency pursuant to the

provisions of this Subpart or Subpart E of Part 111 of Chapter 7 of Title40 of the

L ouisiana Revised Statutes of 1950. Any fundsrecovered from the enforcement of

a privilege and lien in favor of the Louisiana Housing Finance Agency shall be
refunded to the Louisiana Blighted Property Reclamation Revolving Loan Fund.

Section 2. R.S. 40:1563(L) and Subpart E of Part |11 of Chapter 7 of Title 40 of the

Louisiana Revised Statutes of 1950, to be comprised of R.S. 40:1651 through 1658 are

hereby enacted to read as follows:

81563. Powers and duties generaly; use of deputies; responsibilities of local
governing authorities with fire prevention bureaus; open structures
and process structures, fees

* * *

L. The state fire marshal is authorized to condemn and cause to be

demolished or removed or repaired any building or structure within a parish

or_municipality, when such building or _structure is in _a dilapidated and

dangerous condition that endangers the public welfare, pursuant to the

procedures set forth in Subpart E of this Part.
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MARSHAL

8§1651. Condemnation of buildings or structures by the state fire mar shal

The state fire marshal may condemn and cause to be demolished or

removed any building or structurewithin a parish or municipality, when such

buildingor structureisin adilapidated and danger ouscondition that endangers

the public welfare.

81652. Noticetoowner: hearing; noticefiled with recorder of mortgagesbinds

transferees

A.(1) Before the state fire marshal may condemn any building or

structure, there shall be a written report recommending the demolition or

removal of the building or structure signed by the state fire marshal or other

per son authorized to act in such mattersfor the office of the statefire mar shal.

Oncethereport issigned, the statefire mar shal shall ther eupon servenoticeon

theowner of thebuilding or structurerequiring him to show causeat ahearing

before the state fire marshal why the building or_structure should not be

condemned or ordered closed until repaired in compliance with orders of the

statefiremarshal. Thedateand hour of thehearingshall bestated in thenotice

which shall be served at |east ten days prior to the date of the hearing, except

in case of grave public emergency as provided in Subsection C of this Section.

(2)(a) Thenoticemay beserved by mailingit viatheUnited StatesPostal

Service, by certified mail, return receipt requested, totheowner at theowner's

last known address or by first class mail.

(b) Serviceby certified mail shall be consider ed per sonal serviceif the

certified return receipt or thereturn form issigned by the addressee. Service

by certified mail shall be considered domiciliary serviceif the certified return

receipt or thereturn form issigned by anyone other than the addr essee.
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(c) If the certified mail isreturned for failureto obtain a signature on

thereturn receipt form or returned dueto refusal of delivery, service may be

accomplished by first class mail, with a certificate of mailing. Serviceby first

class mail in accor dance with this Subparagraph shall be consider ed per sonal

service and is effective when mailed.

(d) When noticeisserved by fir st classmail, with acertificate of mailing,

notice shall be consider ed received on the seventh day after mailing.

(3) Thenotice may also be served by the statefire marshal or any of his

deputies, and the state fire marshal or his deputy shall make return of the

serviceasin ordinary cases.

B. If the owner isabsent from the state or unrepresented therein, then

the notice shall be served upon the occupant of the condemned building or

structure, if any, and also upon an attor ney at law appointed by the statefire

mar shal where the building or structure is located to represent the absentee

owner. Domiciliary servicemay bemadeasin ordinary cases. Appointment of

such an attorney shall be in the same manner and in accordance with the

provisions of the Code of Civil Procedurefor unrepresented defendants.

C. Incaseof gravepublic emergency wher ethecondition of thebuilding

or structureissuch asto cause possibleimmediateloss or damageto person or

property, the state fire marshal may condemn the building or_structure after

twenty-four hours notice served upon the owner, or hisagent, or the occupant

and attor ney at law appointed tor epresent theabsenteeowner. Any such notice

may beattached to an exter nal door or entrance of the premises and shall have

the same effect as delivery to or personal service on the owner, occupant, or

attorney at law appointed to represent the absentee owner.

D.(1) Any noticeserved pur suant tothis Section shall befiled by thestate

firemar shal with therecorder of mortgageswher etheproperty islocated. Once

filed, said notice shall be deemed notice to all subsequent transferees. Any

transferee of such property takes the property subject to all recorded liens,
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mor tgages, and notices ther eunto pertaining.

(2) For purposes of any type of funding assistance being sought by the

building or structureowner, any notice served pur suant to this Section shall be

defacto proof that thebuildingor structureismor ethan fifty per cent damaged.

81653. Decision of state fire marshal; order to demolish or repair

A. After thehearing, if, in the opinion of the statefire mar shal thefacts

justify it, an order shall be enter ed condemning the building and ordering that

it bedemolished or removed by theowner or theparish or municipal governing

authority within one hundred eighty days.

B. Thedecision and order of thestatefiremar shal shall bein writingand

shall befinal unlessappealed from within fivedaysasprovided in R.S. 40: 1654.

81654. Appeal from decision

A.(1) The owner, occupant, agent, or other representative of the owner

of abuildingor structuremay appeal from thedecision of thestatefiremar shal

tothedistrict court havingjurisdiction over theproperty within fivedaysof the

decision. The appeal shall be made by thefiling of a suit against the state fire

mar shal, setting forth the reasons why the decision or order of the state fire

marshal isillegal or improper, and the issue shall be tried de novo and by

preference in the district court. This action shall be considered a summary

proceeding in accor dance with the Code of Civil Procedure.

(2) Whereagrave public emergency hasbeen declared by the statefire

mar shal, theowner , occupant, agent, or other r epr esentativeof theowner of the

building or structurewho desiresto prevent thedemolition or removal ther eof

must file his petition within forty-eight hours of the decision of the state fire

mar shal and must, at thetime of thefiling of the petition, fur nish such bond as

may befixed by thedistrict judge to cover any damage that may be caused by

the condition of the building or structure.

B. Either party may appeal from the judgment of the district court as

in other cases.
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81655. Compliancewith decision; demolition by parish or municipality where

owner failsto comply; notice; assistance of national guard

A.ln the event the owner or occupant of the building or structurefails

to appeal therefrom within the legal delays provided herein, pursuant to the

order of the state fire marshal, either the owner or the parish or municipal

governing authority shall demolish or remove the condemned building or

structur e within one hundred eighty days. Neither the state fire marshal nor

theparish president, policejury, or mayor nor theparish or municipality shall

beliablein damages for such action.

B. Prior tothedemoalition or removal of thebuilding or structureby the

parish or municipality, theparish president, policejury, mayor, or someofficial

designated by the appropriate authority shall serve notice on the owner, or his

agent, and on the occupant of the building, if any, or upon the attorney at law

appointed to represent theminor, interdict, or absentee owner, giving thetime

when work shall begin to demolish or removethe building or structure.

C.Theparish or municipal gover ningauthority or thestatefiremar shal

may request and theadjutant gener al may assign, subject totheapproval of the

gover nor , national guard personnel and equipment to assist in theremoval and

demolition of condemned buildings and structures. The provisions of this

Subsection shall beapplicablewhen the budget for thedemolition and removal

of condemned buildings or structures has been expended by a governing

authority of a parish _or municipality. However, the request shall be

accompanied by documentation that all procedur al pr otectionsand substantive

restraints have been adhered to by the statefire marshal.

D. In the event all procedural protections and substantive restraints

have been adhered to by the parish or municipal governing authority or the

statefiremarshal, the parish or municipality and their personnel, the statefire

mar shal, his employees, or representatives and the national guard and their

per sonnel shall not beliableto the owner of the building or structure for any
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damages sustained r esulting from the demolition of the building or structure.

81656. Lien and privilege for cost of demolition and removal ordered by the

state fire marshal; interest; attorney fees

A.(1) Theparish or municipality may haveaprivilegeand lien upon an

immovableand itsimpr ovements, and theowner ispersonally liablefor thecost

totheparish or municipality of demolishing or removing, or both, abuilding or

other structuresituated upon theimmovableor improvements, and all attor ney

feesincurred by the parish or municipality in connection with such demolition

or removal ordered by the statefire marshal.

(2) The state fire marshal may have a privilege and lien upon an

immovable and its improvements, and the owner is personally liable for the

costs incurred by the state fire marshal in connection with the demolition or

removal order heissues.

B. Theprivilegeand lien shall be preserved and enfor ced only after the

owner hasfailed, after notification by theparish or municipality or thestatefire

mar shal and after r easonableopportunity tobeheard, to pay thecostsincurred

by the parish or municipality or the state fire marshal within ninety days.

C.Theprivilege and lien shall be preserved by thefiling and recording

of an affidavit signed by theparish president or hisdesignee, thepolicejury, or

the mayor of the municipality or his designee or the state fire marshal, in the

mortgage records of the parish in which the immovable is situated. The

affidavit shall include a description of the property sufficient to reasonably

identify theimmovable and a statement of factslisting the appr oximate cost or

costsincurred by the parish or municipality.

D.(1) After the ninety day period provided for in Subsection B of this

Section haslapsed, theprivilege and lien shall be enfor ced by ordinary process

in the district court having jurisdiction of the immovable within three years

after it is perfected.

(2) Alternatively, theprivilegeand lien may beenfor ced by assessingthe
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amount of theprivilegeand lien against theimmovable, being collected asatax

against theimmovable, being collected as any ordinary property tax lien to be

assessed against the property; the lien and privilege may be collected in the

manner fixed for collection of taxes and shall be subject to the same civil

penalties for delinquencies. After the parish or municipality or the statefire

mar shal have incurred such costs as constitute the lien and privilege on the

property, theparish president, policejury, mayor, or thestatefiremar shal may

send the attested bill of said costs and expenses which constitute the lien and

privilegetothedirector of administration or tax assessor of theparish in which

theproperty issituated, who shall add the amount of thebill to the next tax bill

of theowner. Thelien obtained by the parish or municipality or the statefire

mar shal pursuant to proper notification and filing shall include not only the

costs provided for in Subsection A of this Section but shall include all attor ney

feesand all costsof court incurred in thelocating of the owner, thenotification

of the owner, and the enfor cement and collection of the amount secur ed by the

lien against the immovable and the impr ovements.

(3) If authorized by law, the parish or municipality or the state fire

mar shal may also recover interest on the amounts secured by the lien. The

interest shall not exceed therate of legal interest provided in R.S. 9:3500 and

shall be computed from the date of recordation of the lien until paid. The

privilege and lien of the parish or municipality or the state fire marshal shall

prime all other liensor privileges against the property filed after the noticeto

theowner to show causeisfiled with therecorder of mortgagespursuant toR.S.

40:1652(D), regar dless of the date on which thelien and privilege of the parish

or municipality or the statefire marshal are perfected, except that thelien and

privilege of the parish or municipality or the state fire marshal will not prime

other tax liens against the property.

E. Thelien of the parish or municipality or the state fire mar shal shall

not be cancelled until after payment of all amounts, including costs, attor ney
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fees, and interest.

F.1n addition tothelien and enfor cement procedur esauthorized under

this Section, the parish or municipality or the state fire mar shal has a cause of

action against the owner personally for the costs incurred by the parish or

municipality or thestatefiremarshal, if such owner isnot indigent and hasthe

ability to pay ajudgment obtained by the state. Such action may be brought by

ordinary proceeding in any court of competent jurisdiction.

G.(1) If property, which may be subject to alien and privilege granted

in favor of aparish or municipality or thestatefiremar shal under this Section,

isowned in indivision and the ownersin indivision, with their proportionate

shareintheproperty, arelisted separ ately by thetax assessor on thead valorem

tax roll for the parish or municipality, then the parish or municipality or the

statefiremar shal shall notify each owner in indivision of hisliability under this

Section.

(2) Upon failure of each owner in indivision to pay his proportionate

share of the chargesincurred under this Section, that part of the property for

which the charges are not paid shall be subject to alien and privilegein favor

of the parish or municipality or the state fire marshal as provided in this

Section.

(3) Notwithstanding the provisions of Subsection E of this Section tothe

contrary, upon payment by an owner in indivision of his proportionate share

listed on the ad valorem tax roll for the parish or municipality of the charges,

attorney fees, and interest incurred under this Section, and after certification

of such proportionate interest by the assessor, the lien and privilege granted

under this Section shall be removed from the proportionate interest of the

payingowner inindivision. If outstanding char geslevied under thisSection are

added to the annual ad valorem tax bill, the proportionate payment by the

paying owner in indivision shall bereflected on thebill, and hisinterest in the

property free of such charge shall be distinguished on the tax bill.
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(4) Notice of thelien and privilege required herein shall be made upon

theownersinindivision at their actual addressor thelast known addr esslisted

on thetax rolls of the parish.

81657. Attorney torepresent absentee, minor, or interdict

In the event the building or _structure is unoccupied and its owner is

absent from the state and unr epresented therein, or in the event thebuildingis

owned by aminor who hasnotutor or an interdict whohasno cur ator , thestate

firemar shal shall seek to have an attorney appointed to represent such owner,

minor, or interdict. Appointment of such an attorney shall be in the same

manner and in accor dance with the provisions of the Code of Civil Procedure

for unrepresented defendants.

81658. Alternativeto demolition; repair by municipality or parish or statefire

mar shal

(A)(1) Notwithstanding any other provision of law to the contrary, the

governing authority for the parish or municipality or the state fire marshal

may, as an alternative to demolition or removal as provided in this Subpart,

instead make the necessary repairs to correct the defects in a condemned

building or structurewithin itsjurisdiction within a certain time delay.

(2) Oncetheorder for demolition or removal isissued by the statefire

mar shal and thedelay for alegal appeal hasrun, or an appeal hasbeen denied,

and when in the discretion of the parish or municipal governing authority

repair will restore the building or _structure to a state of usefulness to the

community, the gover ning authority for the parish or municipality or the state

fire marshal may, as an alternative to demolition or removal, make the

necessary repairsto correct the defectsin a condemned building or structure

within itsjurisdiction. The parish or municipality shall have ninety days to

make the necessary repairsto correct the defectsin a condemned building or

structurewithinitsjurisdiction. |f therepairsarenot completed within ninety

days, the governing authority for the parish or municipality may request one
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sixty-day extension and one thirty-day emergency extension to complete the

repairs necessary to correct the defectsin a condemned building or structure

within itsjurisdiction. Each request shall be submitted in writing to the state

fire marshal, and after review, the fire marshal may grant thereguest.

(3) If therepairsarenot madewithin thetimeprescribed in Par agraph

(A)(2) of this Section, the parish or the municipal governing authority or the

state fire marshal shall havethe building or structure demolished or removed

pursuant to the order issued by the state fire marshal.

(B) The cost of repairs made pursuant to this Subsection and a ten

percent penalty thereon shall be reimbursed by the owner of the condemned

property, and such costsand penalty shall operateasalien and privilegeon the

property in favor of the parish or municipality or the statefire marshal. Until

such time as the costs and penalty have been paid, the parish or municipal

governingauthority or thestatefiremar shal may leasesuch property and apply

all revenue received to the amount owed by the owner and to the necessary

maintenance of the structure.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Michelle Ducharme.

DIGEST

Present law createsthe L ouisiana Blighted Property Reclamation Revolving Loan Fund and
allows any parish or municipality to obtain funding from the fund for the purposes of
maintenance, repair, removal, or demolition of dangerous structures pursuant to the law
governing the removal of dangerous structuresin the parishes and municipalities.

Proposed law retains present law and allows parishes and municipalities who are directed
by the state fire marshal to demolish or remove buildings or structures to receive funding
from the fund.

Present law provides for duties of the state fire marshal.

Proposed law providesthat the state fire marshal may condemn and cause to be demolished
or removed any building or structure within a parish or municipality when it is in a
dilapidated and dangerous condition that endangers the public welfare.

Proposed law provides that before the state fire marshal may condemn any building or
structure, there shall be a written report recommending the demolition or removal of the
building or structure signed by the state fire marshal or other person authorized to act in such
matters for the office of the state fire marshal.
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Proposed law requiresthat service of the notice of ahearing to be conducted by the statefire
marshal must be made upon the owner of the building or structure and providesfor methods
of service upon the owner.

Proposed law provides that if the owner is absent from the state or unrepresented therein,
then the notice shall be served upon the occupant of the condemned building or structure,
if any, and also upon an attorney at law appointed by the state fire marshal where the
property islocated to represent the absentee.

Proposed law provides for an expedited procedure when the condition of the building may
cause possible immediate loss or damage to person or property.

Proposed law providesthat any notice served must befiled by the state fire marshal with the
recorder of mortgageswherethe property islocated. Oncethenoticeisfiled, itisconsidered
notice to all subsequent transferees.

Proposed law states that for the purposes of funding assistance sought by the owner of the
building or structure, the notice served pursuant to proposed law shall be defacto proof that
the building or structure is more than 50 % damaged.

Proposed law provides that after the hearing, if the state fire marshal finds that the facts
justify condemnation of a building or structure, an order shall be entered condemning the
building and ordering that it be demolished or removed by the owner or the parish or
municipal governing authority within a certain delay.

Proposed law requiresthat such findings of the state fire marshal must beinwriting and will
be final unless appealed within five days as provided by proposed law.

Proposed law gives the owner, occupant, agent, or other representative of the owner five
daysto appeal from the decision of the state fire marshal. Such appeal must be madein the
district court having jurisdiction over the property. The appeal must be made by filing the
suit against the state fire marshal and must set forth the reasons why the decision or order
of the state fire marshal isillegal or improper.

Proposed law gives the owner, occupant, agent, or other representative of the owner of the
building or structure 48 hours to appeal the decision of the state fire marshal when such
decision is based on the declaration of a grave public emergency. The petitioner must
furnish a bond, set by the district judge, to cover any damage that may be caused by the
condition of the building.

Proposed law provides that in the event the owner or occupant of the building or structure
fails to appeal within the legal delays, the owner or the parish or municipal governing
authority will demolish or remove the condemned building or structure. Neither the state
fire marshal, the parish president, police jury, or mayor nor the parish or municipality shall
be liable for damages.

Proposed law provides that the parish or municipal governing authority will have 180 days
to demolish or remove the condemned building or structure.

Proposed law provides that the parish or municipal governing authority must serve notice
on the owner, or his agent, and the occupant of the building or structure, if any, or on the
attorney appointed to represent the minor, interdict, or absentee owner, giving thetimewhen
work shall begin upon the demolition or removal of the building or structure.

Proposed law provides that the parish or municipal governing authority and the state fire
marshal may request, under limited circumstances, and the adjutant general may assign,
subject to the approval of the governor, national guard personnel and equipment to assist in
the removal or demolition of the condemned building or structure.
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Proposed law provides that if all procedural protections are followed and substantive
restraints are adhered to by the governing authority and the national guard, the governing
authority and the national guard shall not be liable for any damages sustained from the
demoalition of the building or structure.

Proposed law provides that the parish or municipality or the state fire marshal may have a
privilege and lien upon an immovable and its improvements, and the owner is personally
liableto the parish or municipal governing authority or the state fire marshal for certain cost.

Proposed law provides that the privilege shall be preserved and enforced only after the
owner hasfailed to pay the costs and feesincurred by the parish or municipality or statefire
marshal within 90 days.

Proposed law provides that the privilege and lien shall be preserved by the filing and
recording of an affidavit signed by the parish president or his designee, the police jury, or
the mayor of the municipality or his designee, in the mortgage office of the parish in which
theimmovableissituated. Theaffidavit shall include adescription of the property sufficient
to reasonably identify the immovable and a statement of facts listing the approximate cost
or costs incurred by the parish or municipality.

Proposed law providesthat after the 90 day period provided for in proposed law has lapsed,
the privilege and lien shall be enforced by ordinary process in the district court having
jurisdiction of the immovable within three years after it is perfected.

Proposed law provides that the privilege and lien may be enforced by assessing the amount
of the privilege and lien against the immovable, being collected as a tax against the
immovable, being collected as any ordinary property tax lien to be assessed against the
property; the lien and privilege may be collected in the manner fixed for collection of taxes
and shall be subject to the same civil penalties for delinquencies.

Proposed law providesthat after the parish or municipality or state fire marshal hasincurred
such costs as constitute the lien and privilege on the property, the parish president, police
jury, mayor, or the state fire marshal may send the attested bill of the costs and expenses
which constitute the lien and privilegeto the director of administration or tax assessor of the
parish in which the property is located, who shall add the amount of the bill to the next tax
bill of the owner. The lien obtained by the parish or municipality or state fire marshal
pursuant to proper notification and filing shall include not only the costs provided for
proposed law but shall includeall attorney feesand all costs of court incurred in thelocating
of theowner, the notification of the owner, and the enforcement and coll ection of theamount
secured by the lien against the immovable and the improvements.

Proposed law providesthat if authorized by law, the parish or municipality may al so recover
interest on the amounts secured by the lien. The interest shall not exceed the rate of legal
interest and shall be computed from the date of recordation of the lien until paid.

Proposed law mandates that privilege and lien of the parish or municipality or state fire
marshal prime al other liens or privileges against the property filed after the notice to the
owner to show causeisfiled with the recorder of mortgages, regardless of the date on which
the lien and privilege of the parish or municipality is perfected, except that the lien and
privilege of the parish or municipality or state fire marshal will not prime other tax liens
against the property.

Proposed law prohibits cancellation of the lien of the parish or municipality or state fire
marshal until after payments of all amounts, including costs, attorney fees, and interest are
paid.

Proposed law provides in addition to the lien and enforcement procedures provided for in
proposed law, the parish or municipality or state fire marshal has a cause of action against
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the owner personally for the costs incurred by the parish or municipality, if such owner is
not indigent and has the ability to pay ajudgment obtained by the state. Such action may be
brought by ordinary proceeding in any court of competent jurisdiction.

Proposed law provides for procedure if the condemned building or structure is owned in
indivision.

Proposed law providesthat an attorney must be appointed if certain circumstances exist and
such appointed shall be made by the parish president, police jury, or mayor. Proposed law
provides that the appointed attorney shall be paid a reasonable fee to be taxed as costs.

Proposed law provides that notwithstanding any other provision of law to the contrary, the
governing authority for the parish or municipality or statefire marshal may, asan alternative
to demoalition or removal, make the necessary repairsto correct the defectsin a condemned
building or structure within its jurisdiction within a certain time delay. Proposed law
authorizesthe state fire marshal, upon request from the governing authority, to grant one 60
day extension and one 30 day emergency extension.

Effective August 1, 2012.

(Amends R.S. 33:4769; adds R.S. 40:1563(L) and 1651-1658)
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