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Regular Session, 2010 ACT NO. 168 ENROLLED

SENATE BILL NO. 217

BY SENATOR CLAITOR (On Recommendation of the Louisiana State Law Institute)

AN ACT
To amend and reenact Part VV of Chapter 2 of Code Title Il of Code Book 111 of Title9 of the
Louisiana Revised Statutes of 1950, to be comprised of R.S. 9:2337.1 through
2337.10, relative to the Uniform Prudent Management of Institutional Funds; to
providefor anew titlefor Part V; to providefor definitionsfor Part V; to providefor
the standard of conduct in managing and investing an institutional fund; to provide
for the appropriation for expenditure or the accumulation of an endowment fund; to
provide for the rules of construction; to provide for the delegation of management
and investment functions; to provide for the release or modification of restrictions
on management, investment, or purpose of an institutional fund; to provide for
reviewing compliance; to provide for the application of this Part upon existing
institutional funds; to provide for the relationship of this Part to the Electronic
Signaturesin Global and National Commerce Act; to provide for the uniformity of
application and construction of this Part; to provide for an effective date; and to
provide for related matters.
Beit enacted by the Legislature of Louisiana:
Section 1. Part V of Chapter 2 of Code Title Il of Code Book |11 of Title 9 of the
Louisiana Revised Statutes of 1950, comprised of R.S. 9:2337.1 through 2337.10 is
hereby amended and reenacted to read as follows:
PART V. UNIFORM PRUDENT MANAGEMENT OF INSTITUTIONAL
FUNDSACT
§2337.1. Short title

ThisPart may be cited asthe"Uniform Prudent Management of Institutional

Funds Act."
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SB NO. 217 ENROLLED

§2337.2. Definitions

For the purposes of this Part, the following terms shall have the

meanings ascribed to them, unless the context clearly indicates other wise:

(1) " Charitablepurpose' meanstheredlief of poverty, the advancement

of education or religion, the promotion of health, the promotion of a

governmental purpose, or_any other purpose the achievement of which is

beneficial to the community.
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(2) " Endowment fund" meansan institutional fund or part ther eof that,

under thetermsof aqift instrument, isnot wholly expendable by theinstitution

on _a current basis. The term does not include assets that an institution

designates as an endowment fund for its own use.

(3)  "Gift instrument"” means a record or records, including an

institutional solicitation, under which property isgranted to, transferred to, or

held by an institution as an institutional fund.

(4) "Institution" may mean any of the following:

(a) A person, other than an individual, organized and operated

exclusively for charitable purposes.

(b) A government or governmental subdivision, agency, or

instrumentality, to the extent that it holds funds exclusively for a charitable

purpose.

(c) A trust that had both charitable and noncharitable inter ests, after

all noncharitableinterests have terminated.

(5) "Institutional fund" meansafund held by an institution exclusively

for charitable purposes. Theterm does not include any of the following:

(a) Program-related assets.

(b) A fund held for an institution by atrusteethat isnot an institution.

(c) A fund in which a beneficiary that is not an institution has an

interest, other than an interest that could arise upon violation or failureof the

pur poses of the fund.

(6) "Person" means an individual, any legal or commercial entity,

including a corporation, businesstrust, partnership, limited liability company,

association, joint venture, public corporation, government or _gover nmental

subdivision, agency, or instrumentality, thetrustee of atrust, or the succession

r epr esentative of a succession.

(7)_"Program-related asset" means an asset held by an institution

primarily to accomplish a charitable purpose of the institution and not

primarily for investment.
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(8) " Record" meansinformation that isinscribed on atangiblemedium

or that is stored in an electronic or other medium and is retrievable in

perceivableform.

82337.3. Standard of conduct in managing and investing institutional fund

A. Subject to the intent of a donor expressed in a gift instrument, an

institution, in managing and investing an institutional fund, shall consider the

charitablepurposesof theinstitution and thepur posesof theinstitutional fund.

B. In addition to complying with the duty of loyalty imposed by law

other than this Part, each person responsible for managing and investing an

institutional fund shall manage and invest thefund in good faith and with the

care an ordinarily prudent person in a like position would exercise under

similar circumstances.

C. In managing and investing an institutional fund, an institution shall

be bound by thefollowing obligations:

(1) It may incur only costs that are appropriate and reasonable in

relation to the assets, the pur poses of theinstitution, and the skills available to

theinstitution.

(2) It shall make a reasonable effort to verify facts relevant to the

management and investment of the fund.

D. Aninstitution may pool two or mor einstitutional fundsfor purposes

of management and investment.

E. Except asotherwiseprovided by aqgift instrument, all of thefollowing
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rules apply:

(1) In managing and investing an institutional fund, the following

factors, if relevant, shall be considered:

(a) General economic conditions.

(b) Thepossible effect of inflation or deflation.

(c) The expected tax consequences, if any, of investment decisions or

strategies.

(d) Therolethat each investment or course of action plays within the

overall investment portfolio of the fund.

(e) The expected total return from income and the appreciation of

investments.

(f) Other resour ces of theinstitution.

(g) Theneeds of theinstitution and the fund to make distributionsand

to preserve capital.

(h) An asset's special relationship or special value, if any, to the

charitable purposes of theinstitution.

(2) Management and investment decisions about an individual asset

must bemadenotinisolation but rather in thecontext of theinstitutional fund's

portfolio of investments as a whole and as a part of an overall investment

strateqgy havingrisk and return objectivesreasonably suited to thefund and to

theinstitution.

(3) Except as otherwise provided by law other than this Part, an

institution may invest in any kind of property or type of investment consistent

with this Section.

(4) Aninstitution shall diver sify theinvestmentsof an institutional fund

unless the institution reasonably determines that, because of special

circumstances, the purposes of the fund are better served without

diversification.

(5) Within a reasonable time after receiving property, an institution

shall makeand carry out decisionsconcer ningther etention or disposition of the
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property or torebalanceaportfolio,in order tobringtheinstitutional fundinto

compliance with the purposes, terms, and distribution reguirements of the

institution as necessary to meet other circumstances of theinstitution and the

requirements of this Part.

(6) A person that hasspecial skillsor expertise, or isselected in reliance

upon the person'srepresentation that the per son has special skillsor expertise,

has a duty to use those skills or that expertise in managing and investing

institutional funds.

82337.4. Appropriation for expenditureor accumulation of endowment fund:;

rules of construction

A. Subject to theintent of adonor expressed in the gift instrument, an

institution may appropriate for expenditure or accumulate so much of an

endowment fund astheinstitution determinesis prudent for the uses, ben€fits,

pur poses, and duration for which the endowment fund is established. Unless

stated otherwise in the qgift instrument, the assets in an endowment fund are

donor -restricted assets until appropriated for expenditure by the institution.

In making a deter mination to appropriate or accumulate, theinstitution shall

act in good faith, with the care that an ordinarily prudent person in a like

position would exercise under similar _circumstances, and shall consider, if

relevant, all of thefollowing factors:

(1) Theduration and preservation of the endowment fund.
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(2) The purposes of theinstitution and the endowment fund.

(3) General economic conditions.

(4) The possible effect of inflation or deflation.

(5) The expected total return from income and the appreciation of

investments.

(6) Other resources of theinstitution.

(7)_Theinvestment policy of the institution.

B. Tolimit theauthority to appropriatefor expenditureor accumulate

under Subsection A of this Section, a gift instrument must specifically statethe

limitation.

C. Termsin aqift instrument designating a gift asan endowment, or a

direction or authorization in the gift instrument to use only "income',

"interest", "dividends', "usufruct", or "rents, issues, or profits', or "to

preservetheprincipal intact" , or " to preservethe naked ownership intact" , or

words of similar import have the following implications:

(1) Create an endowment fund of permanent duration unless other

language in the gift instrument limits the duration or purpose of the fund.

(2) Do not otherwise limit the authority to appropriate for expenditure

or accumulate under Subsection A of this Section.
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82337.5. Delegation of management and investment functions

A. Subject to any specific limitation set forth in a gift instrument or in

law other than this Part, an institution may delegate to an external agent the

management and investment of an institutional fund to the extent that an

institution could prudently delegate under the circumstances. An institution

shall act in good faith, with thecarethat an ordinarily prudent personin alike

position would exercise under similar circumstances, in taking any of the

following steps:

(1) Selecting an agent.

(2) Establishing the scope and ter ms of the delegation, consistent with

the purposes of theinstitution and theinstitutional fund.

(3) Periodically reviewing the agent's actions in order to monitor the

agent'sperfor manceand compliancewith thescopeand ter msof thedelegation.

B. In performing a delegated function, an agent owes a duty to the

institution to exer ciser easonablecar eto comply with the scopeand ter msof the

delegation.

C. An.institution that complieswith Subsection A of this Section is not

liable for the decisions or actions of an agent to which the function was

delegated.

D. By accepting delegation of a management or investment function
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from an institution that is subject to the laws of this state, an agent submitsto

the jurisdiction of the courts of this state in all proceedings arising from or

related to the delegation or the perfor mance of the delegated function.

E. Aninstitution may delegate management and investment functions

toitscommittees, officers, or employeesas authorized by law of thisstateother

than this Part.

82337.6. Releaseor modification of r estrictionson management, investment, or

purpose

A. |If the donor consents in a record, an institution may release or

modify, in whole or in part, arestriction contained in a gift instrument on the

management, investment, or purpose of an institutional fund. A release or

modification shall not allow a fund to be used for a purpose other than a

charitable purpose of theinstitution.

B. The court, upon application of an institution, may modify a

restriction contained in a gift instrument regarding the management or

investment of an institutional fund if therestriction has becomeimpracticable

or_wasteful, if it impairs the management or_investment of the fund, or if,

because of circumstances not anticipated by the donor, a modification of a

restriction will further the purposes of the fund. Notification of interested

partiesshall bemadein accordancewith R.S. 9:2332. Totheextent practicable,

any modification shall be made in accordance with the donor's probable
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intention.

C. If aparticular charitable purposeor arestriction contained in a gift

instrument on theuseof an institutional fund becomesunlawful, impracticable,

impossibleto achieve, or wasteful, thecourt, upon application of an institution,

may modify the purpose of thefund or therestriction on theuseof thefund in

a _manner consistent with the charitable purposes expressed in the qift

instrument. Notification of inter ested partiesshall be madein accordancewith

R.S. 9:2332.

D. If all of the following occur, the institution, if there is no written

objection within sixty days after giving notice as provided in Subsection E of

this Section, may release or modify therestriction, in whole or part:

(1) Theinstitutional fund subject to therestriction has a total value of

less than one hundred thousand dollars.

(2) Morethan twenty year shaveelapsed sincethefund wasestablished.

(3) Theinstitution uses the property in a manner consistent with the

charitable purposes expressed in the gift instrument.

(4) The institution determines that a restriction contained in the qift

instrument on themanagement, investment, or pur poseof theinstitutional fund

is unlawful, impracticable, impossible to achieve, or wasteful.

E. Notice under Subsection D of this Section shall be made by the

institution by certified mail upon all existing donors. |f thereis no existing

donor, notice shall be made upon at least one per son who has succeeded to any

rightsthat adonor would havehad tothereturn of theproperty if thedonation

had failed or upon a conditional donee who would have had any right to the

property if thedonation had failed. |f, after areasonableeffort, theinstitution

is unableto give notice to any existing donor or successor, or to a conditional

donee, then notice by certified mail may be made upon the attorney general.

Page 10 of 12
Coding: Words which are straek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

SB NO. 217 ENROLLED

§2337.7. Reviewing compliance

Compliance with this Part is determined in light of the facts and

circumstancesexisting at thetimeadecision ismadeor action istaken, and not

by hindsight.

§2337.8. Application to existing institutional funds

This Part appliesto institutional funds existing on or established after

July 1, 2010. Asapplied to institutional funds existing on the effective date of
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thisAct, thisPart gover nsonly decisions made or actionstaken on or after July

1, 2010.

82337.9. Relation to Electronic Signaturesin Global and National Commerce

Act

This Part modifies, limits, and super sedes the Electronic Signaturesin

Global and National CommerceAct, 15 U.S.C. Section 7001 et seq., but doesnot

modify, limit, or super sede Section 101(c) of that Act, 15 U.S.C. Section 7001(c),

or authorizeelectronicdelivery of any of thenoticesdescribed in Section 103(b)

of that act, 15 U.S.C. Section 7003(b).

§2337.10. Uniformity of application and construction

I n applyingand construingthisunifor m act, consider ation must begiven

to the need to promote unifor mity of the law with respect to its subject matter

among states that enact it.

Section 2. ThisAct shall becomeeffectiveon July 1, 2010; if vetoed by the governor

and subsequently approved by the legidature, this Act shall become effective on July 1,

2010, or on the day following such approval by the legislature, whichever is later.

PRESIDENT OF THE SENATE

SPEAKER OF THE HOUSE OF REPRESENTATIVES

GOVERNOR OF THE STATE OF LOUISIANA

APPROVED:
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