SLS 12RS-449 ENGROSSED

Regular Session, 2012
SENATE BILL NO. 153

BY SENATOR BROOME (On Recommendation of the Louisiana State Law Institute)

CHILDREN. Providesfor relocation of the residence of achild. (8/1/12)

AN ACT

To amend and reenact Subpart E of Part 111 of Chapter 1 of Code TitleV of Code Book | of
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Title 9 of the Louisiana Revised Statutes of 1950, to be comprised of R.S. 9:355.1
through 355.19, to enact R.S. 9:357, and to direct the Louisiana State Law Institute
to add a comment under Civil Code Article 134, relative to child custody and the
relocation of the residence of a child; to provide for definitions; to provide for
applicability; to provide for the proposal of relocation; to provide for notice; to
provide for an objection; to provide for a limitation on an objection; to provide for
the failure to object; to provide for the burden of proof; to provide for court
authorization to relocate; to provide for atemporary order; to providefor the priority
for trial; to providefor factorsto determine a contested rel ocation; to providefor the
appointment of amental health expert; to provide for amodification of custody; to
provide for a posting of security; to provide for sanctions; to provide for the use of

technology; and to provide for related matters.

Be it enacted by the Legidature of Louisiana

Section 1. Subpart E of Part 111 of Chapter 1 of Code TitleV of Code Book | of Title

9 of the Louisiana Revised Statutes of 1950, comprised of R.S. 9:355.1 through 355.19, is
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hereby amended and reenacted to read as follows:
SUBPART E. RELOCATING A CHILD'S RESIDENCE

8355.1. Definitions

Asused in this Subpart:

3y (1) "Principal residence of achild" means:

(@) The location designated by a court to be the primary residence of the
child.

(b) In the absence of a court order, the location at which the parties have
expressly agreed that the child will primarily reside.

(c) Inthe absence of acourt order or an express agreement, the location, if
any, at which the child has spent the mgority of time during the prior six months.

#)(2) "Relocation” means: means a

{e)—A change in the principal residence of a child for a period of sixty days

or more, but does not include atemporary absence from the principal residence.
Comments - 2012 Revision

(@) This revision moves the geographic threshold for application of the
relocation statutes to R.S. 9:355.2.
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(b) Absences of more than sixty days which are temporary - including, for
instance, a summer holiday - are not relocation as defined in this Subpart.

8355.2. Applicability

A. This Subpart shall apply to an order regarding custody of or visitation
with achild issued:

(1) Onor after August 15, 1997.

(2) Before August 15, 1997, if the existing custody order does not expressly
govern the relocation of the child.

B. This Subpart shall apply to a proposed relocation when any of the

following exist:

(1) Thereisintent to establish the principal residence of a child at any

location outside the state.

(2) Thereisno court order awarding custody and thereis an intent to

establish the principal residence of a child at any location within the state that

is at a distance of mor e than seventy-five miles from the domicile of the other

parent.

(3) Thereisacourt order awarding custody and thereis an intent to

establish the principal residence of a child at any location within the statethat

is at adistance of morethan seventy-five milesfrom the principal residence of

the child at thetime that the most recent custody decr ee was render ed.

(4) If either no principal residence of a child hasbeen designated by the

court or the parties have eqgual physical custody, and there is an intent to

establish the principal residence of a child at any location within the statethat

is at a distance of mor e than seventy-five miles from the domicile of a person

entitled to object to relocation.

B-C. Totheextent that aprevistorof this Subpart conflicts with an existing
custody order, this Subpart shall not apply to the terms of that order that geveras
gover n relocation efthechitd.

€D. This Subpart shall not apply when ether of the following

circumstances exist:
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(1) The parents-efachtd persons required to give notice of and the

per sons entitled to object to a proposed relocation have entered into an express

written agreement for the a—temperary relocation of that—ehte's the principal

residence of the child

(2) An Thereis in effect an order issued pursuant to Domestic Abuse

Assistance, R.S. 46:2131, et seq., Protection from Dating Violence, R.S. 46:2151,

Part 11 of Chapter 28 of Title 46 or the Post-Separation Family Violence Relief Act
or Injunctions and Incidental Orders, Parts 1V and V of Chapter 1 of Code Title V

of CodeBook | of Title9, except R.S. 9:372.1, all of the LouisianaRevised Statutes

of 1950, Domestic Abuse Assistance, Chapter 8 of Title XV of the Children's Code,
or any other restraining order, preliminary injunction, permanent injunction, or any
protective order prohibiting aspouse from harming or going near or in the proximity
of the other spouse isin effect.

Comments - 2012 Revision

(& This revision reduces the threshold distance for application of the
rel ocation statutes from one hundred fifty milesto seventy-five milesin recognition
of the likelihood that weekday visitation and the general ability to participatein the
child'sdaily lifewill be substantially affected by distances of more than seventy-five
miles. The relocation laws of a number of other states hinge upon relocations
involving even shorter distances. See, e.g., Ala. Code 1975 §30-3-162 (60 miles);
FloridaStat. 861.13001 (50 miles); MaineRev. Stat. 81657 (60 miles); Or. Rev. Stat.
§107.159 (60 miles).

(b) "Equal physical custody" in Paragraph (4) of Subsection B of this Section
refers to a custody arrangement under which persons have equal or approximately
equal physical custody. It should be interpreted to mean one-half or an
approximately equal amount of time, expressed in percentages such as forty-nine
percent/fifty-one percent. "Equal physical custody" is distinguished from "shared
custody" under R.S. 9:315.9, which Louisiana courts have interpreted to include
custody arrangements with a split of sixty-three percent/thirty-seven percent. See,
e.g., Westcott v. Westcott, 927 So. 2d 377 (La. App. 1st Cir. 2005). Such a splitis
not "equal physical custody” under this statute.

(c) If a person proposes relocation of a child within the state and within
distances shorter than those prescribed under Subsection B of this Section,
L ouisiana'srel ocation statutes have no application, and the person seeking to rel ocate
has no obligation to provide notice or seek court approval in advance of the move.

(d) Paragraph (3) of Subsection B of this Section changes the focus of the
distance threshold from the domicile of the primary custodian at the time that the
custody decree was rendered to the principal residence of the child at the time of the
custody decreein light of the notion that the body of relocation statutes focuses on
arelocation of the child and not his caregivers.
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(e) SeeR.S. 9:355.7 and 355.8 regarding the persons entitled to object to a
proposed relocation. Not all persons entitled to notice of arelocation are permitted
to object.

(f) The purpose of Paragraph (2) of Subsection D of this Sectionisto prevent
the application of Louisiana's child rel ocation statutes, requiring the party proposing
relocation to notify a person entitled to receive notice of the details of the proposed
move, in situations involving family violence, domestic abuse, and the like. The
reference to "Part V of Chapter 1 of Code Title V of Code Book | of Title 9,"
however, includesR.S. 9:372.1, which governsaninjunction prohibiting harassment.
When an injunction has been issued only under R.S. 9:372.1, there is insufficient
justification for exempting the proposed relocation from the requirements of the
child relocation statutes.

8355.3. Persons authorized to propose relocation of principal residence of a

child

The following persons are authorized to propose relocation of the

principal residenceof achild by complying with thenoticerequirementsof this

Subpart:

(1) A person designated in a current court decree asthe sole custodian.

(2) A person designated in a current court decree as a domiciliary

parent in ajoint custody arrangement.

(3) A person sharing equal physical custody under a current court

decree.

(4) A person sharing equal parental authority under Chapter 5 of Title

V11 of Book | of the Louisiana Civil Code.

(5) A personwhoisthenatural tutor of achild bor n outsideof marriage.

Comments - 2012 Revision

(a) Persons authorized to propose relocation of a child's principal residence
aregenerally thosewith legal decision-making authority over the child, including the
sole custodian or domiciliary parent in a joint custody arrangement or the natural
tutor of a child born outside of marriage. When parents are married and sharing
equal parental authority, both are entitled to propose relocation. Regardless of who
holds decision-making authority for the child, however, persons who share equal
physical custody of the child under a court decree are equally authorized to propose
relocation.

(b) For the definition of "equal physical custody,” see R.S. 9:355.2,
Comment (b).

§355:3:8355.4. Notice of proposed relocation of child to—other—parent ;court

authorization to relocate
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A. A perent-entittedtoprimary—eustody—of—a—ehtd person proposing
relocation of a child's principal residence shall notify the-other any person

recognized as a parent

and any other person awarded custody or visitation under a court decree as

required by R-5-9:3554; R.S. 9: 355.5 butbeforerelocationshaH-obtairetthercotrt

B. If beth-parents multiple per sons have equal physical custody of achild

under a court decree, aparent the person proposing relocation shall notify the

other parent of a proposed relocation of the ekttets principal residence of the child

as required by R:5—9:3554; b4t R.S. 9:355.5, and before relocation shall obtain

either court authorization to relocate, after a contradictory hearing, or the express

written consent of the other parentpriorto-anyreloeation person.

Comments - 2012 Revision

() SeeR.S. 9:355.3 for alist of persons authorized to propose rel ocation of
achild's principal residence.

(b) For the definition of "equal physical custody,” see R.S. 9:355.2,
Comment (b).

(c) A "person recognized as a parent” under this provision includes persons
who have been recognized by a court as parents in a filiation or avowal action,
persons who are presumed to be parents under Louisiana Civil Code Articles 185 or
195, and persons who have formally acknowledged a child, as set out in Louisiana
Civil Code Article 196, though they have not been judicially recognized as such.
§3554-8355.5. Mailing notice of proposed relocation address

A. Notice of aproposed relocation of the principal residence of achild shall

be given by registered or certified mail, return receipt requested, or delivered by

commercial courier asdefinedin R.S. 13:3204(D), tothelast known address of the

parent per son entitled to notice under R.S. 9:355.4 no later than etther any of the

following:
(1) The sixtieth day before the date of the thtended-moeve-or proposed

relocation.

(2) Thetenth day after the date that the parent per son proposing relocation
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knows the information required to be furnished by Subsection B of this Section, if
the parent person did not know and could not reasonably have known the
information in sufficient time to eemphy-with provide the sixty-day notice, and it is
not reasonably possible to extend the time for relocation of the child.

B. Thefollowing information;+-avatabte; shall beincluded with the notice
of intended relocation of the child:

(1) Thecurrent mailing addr ess of the per son proposing r elocation.

(2) Theintended new residence, including the specific physical address,
if known.
2)(3) Theintended new mailing address, if not the same.

3)(4) The home and cellular telephone aumber number s of the person

proposing relocation, if known.

#)(5) The date of the tatendedmoveor proposed relocation.

£5)(6) A brief statement of the specific reasons for the proposed relocation

of achild-+-appticabte.

6)(7) A proposal for arevised schedule of physical custody or visitation

with the child.

AH(8) A statement informingtheotherparent that an the per son entitled to
obj ect shall make any objection to the proposed rel ocation shal-befited in writing

by registered or certified mail, return receipt requested, within thirty days of

receipt of the notice and that-the-otherparent should seek legal advice immediately.
C. A parent person required to give notice of a proposed relocation shall
have a continuing duty to provide the information required by this Section as that
information becomes known.
Comment - 2012 Revision

The proposal for a revised custody and visitation schedule described in
Paragraph (7) of Subsection B of this Section has no legal effect. Any existing
custody or visitation order remains in effect unless and until a court orders a
modification of custody or visitation. The intent, however, isto require the person
proposing relocation to consider and describe in writing how all persons entitled to
custody or visitation under an existing order may continue to maintain their
relationship with the child after the proposed rel ocation.
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8355.6. Failureto give notice of relocation

The court may consider afailure to provide notice of a proposed relocation
of achild as:

(1) A factor in making its determination regarding the relocation of achild.

(2) A basisfor ordering the return of the child if the relocation has taken
place without notice or court authorization.

(3) Sufficient cause to order the parent-seektng-toretocatethe-ehttd person
proposing relocation to pay reasonable expenses ane-atterney-fees incurred by the

person objecting to the relocation.

8§355.7. Objection to relocation of child

Except for a person with equal physical custody of a child under acourt

decree, a person who is entitled to object to a proposed relocation of the

principal residence of a child shall make any objection within thirty days after

receipt of the notice. The objection shall be made in writing by registered or

certified mail, return receipt requested, or delivered by commercial courier as

defined in R.S. 13:3204(D), to the mailing address provided for the person

proposing relocation in the notice of proposed r elocation.

A person with equal physical custody of a child under a court decree

need not makean objection under thisSection. Therightsof personswith equal

physical custody are governed by R.S. 9:355.4(B).

Comments - 2012 Revision

(@) The objection procedure described in this Section is subject to the
limitations described in R.S. 9:355.8. Some persons entitled to receive notice of a
proposed relocation of achild'sresidence are not permitted to object to the proposed
relocation.

(b) A person who is entitled to object to a proposed relocation but chooses
not to do so may nonetheless commence an action to change legal or physical
custody or the visitation schedule in light of the changed circumstances of the
relocation.

(c) In the absence of timely objection, retaining an attorney to handle an
objection to relocation is not sufficient to require the person proposing relocation to
initiate a proceeding.

(d) For the definition of "equal physical custody,” see R.S. 9:355.2,
Comment (b).
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8355.8. Limitation on objection by non-parents

A non-parent may object to therelocation only if he has been awar ded

custody. A non-parent who has been awarded visitation may initiate a

proceeding to obtain arevised visitation schedule.

Comments - 2012 Revision

(&) This Section recognizes the primacy of parental rights over non-parent
rights regarding relocation of achild. See generally Troxel v. Granville, 530 U.S.
57, 120 S.Ct. 2054, 147 L.Ed. 49 (2000) (holding that Washington's non-parent
visitation statute violated mother's fundamental right to raise her children as she saw
fit). Although a non-parent who has not been awarded custody may be entitled to
notice of a proposed relocation and may not object to a relocation, the non-parent
may, if granted visitation, commence an action to revise the visitation schedule in
light of the changed circumstances of the relocation.

(b) Thisprovision governs objections by non-parentsonly. It doesnot limit
the right of a parent to object to a proposed relocation.

8355.9. Effect of objection or failureto object to notice of proposed relocation

Except asotherwiseprovided by R.S. 9:355.4(B), theperson required to

give notice may relocate the principal residence of a child after providing the

required notice unless a person entitled to object does so in compliance with

R.S. 9:355.7.

If awritten objection issent in compliancewith R.S. 9:355.7, the per son

proposing relocation of the principal residence of the child shall initiatewithin

thirty days after receiving the objection asummary proceeding to obtain court

approval to relocate. Court approval to relocate shall be granted only after a

contradictory hearing.

Comment - 2012 Revision
If, at any time, the person proposing relocation and those entitled to object
enter into the express written agreement on relocation described in R.S. 9:355.2(D),
no summary proceeding or court approval to relocate is necessary. The relocation
statutes do not apply to restrict moves for which the parties agree. R.S. 9:355.2(D).
§355:13: §355.10. Burden of proof

The retoeatingparent per son proposing relocation has the burden of proof

that the proposed relocation is made in good faith and is in the best interest of the

child.
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Comments - 2012 Revision

(a) Although the person proposing relocation hasthe burdento provethat the
relocation attempt is made both in good faith and in the best interest of the child,
there is no presumption in favor of or against relocation of the child's residence.
This Section places the burden of proof on the person proposing relocation. If an
objection to the relocation is made in accordance with R.S. 9:355.7, the person
wishing to relocate must prove by a preponderance of the evidence, on contradictory
hearing, that rel ocation meets the good faith and best interest standards.

(b) This revision eliminates reference to the court's consideration of an
enhancement inthequality of life of the person seeking relocation in determining the
best interest of the child. It does not, however, change the law. A detailed list of
factors to be considered in determining whether relocation is in the best interest of
the childisset out in R.S. 9:355.14, and among them is a consideration of "how the
relocation of the child will affect the general quality of life for the child, including
but not limited to financial or emotional benefit or education opportunity.”

§355:5:8355.11. Court authorization to rel ocate

objection to a proposed relocation is made by a person entitled to object, the

per son proposing relocation shall not, absent expresswritten consent, remeve of

the objecting person, relocate the child pending resolution of the disputeor by

final order of the court, unless the parent per son proposing relocation obtains a

temporary order to-go-so pursuant to R-5-9:355160 R.S. 9:355.12.
§355:16:8355.12. Temporary order

A. The court may grant a temporary order allowing aparent-to-relocate
relocation.
B. The court, upon the request of the moving parent party, may hold a

Hmited-evidenttary an expedited preliminary hearing on the proposed relocation

but ay shall not grant eetitt authorization to remeve relocate the child on an ex
parte basis.

C. If the court issues atemporary order authorizing aparenttoretocatewith
the-ehttd relocation, the court may shall not give undue weight to the temporary
relocation as afactor in reaching its final determination.

D. If temporary relocation of achild is permitted, the court may require the
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parent per son relocating the child to provide reasonable security guaranteeing that

the eotrt-ordered court-order ed physical custody or visitation with the child will

not be interrupted or interfered with by-the-retocatingparent or that the relocating

parent per son will return the child if court authorization for the remevat r el ocation

isdenied at the-finat-heartng trial.

E. An order not in compliance with the provisions of this Section is not

enfor ceable and is null and void.

Comment - 2012 Revision
Subsection (E) of this Section tracks the language of C.C.P. Art. 3945(E),

which makestemporary custody orders unenforceable and null and voidif not issued
in compliance.

§355:9:8355.13. Priority for temperary-and-ftnat-heartng trial
A hearing trial on either—a-temporary—or-permanent-order—permittiigor
restrietifg the proposed relocation shall be aceorded-appropriatepriority-on-the

eodrt'sdocket assigned within sixty days after thefiling of the motion to obtain

court approval to relocate.

Comments - 2012 Revision

(@ The tria referenced here is the final hearing on the merits of the
relocation; it is to be distinguished from a preliminary hearing on relocation,
described in R.S. 9:355.12.

(b) After entry of an order on relocation, a Louisiana court may retain
jurisdiction consistent with Louisiana law and the Uniform Child Custody
Jurisdiction and Enforcement Act. (R.S. 13:1814).

§355:12:8355.14. Factorsto determine contested relocation

A. Inreaching its decision regarding a proposed relocation, the court shall

consider thefeHowing all relevant factors in deter mining whether relocation is

in the best interest of the child, including the following:

(1) The nature, quality, extent of involvement, and duration of the ehter's
relationship of thechild with theparent per son proposing tet+etoeater elocation and
with the non-rel ocating parent per son, siblings, and other significant personsin the

child'slife.

Page 11 of 19
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 12RS-449 ENGROSSED

SB NO. 153

(2) The age, developmental stage, needs of the child, and the likely impact
the relocation will have on the child's physical, educational, and emotional

devel opment;-taki

(3) The feasibility of preserving a good relationship between the non-

relocating parent person and the child through suitable physical custody or

visitation arrangements, considering thelogistics and financial circumstances of the
parties.

(4) Thechild'spreferenece viewsabout theproposed relocation, takinginto

consideration the age and maturity of the child.
(5) Whether thereisan established pattern of conduct ef-theparert by either

the person seeking or_the person opposing the relocation, either to promote or

thwart the relationship of the child and the renretoeating other party.
(6) Whether How therelocation of the child will enkanee affect the general

quality of life for the child,

including but not limited to financial or emotional benefit er and educational
opportunity.
(7) Thereasonsof each parent per son for seeking or opposing therel ocation.
(8 The current employment and economic circumstances of each parent
per son and whetherorret how the proposed rel ocati on tstiecessary-totmprove may

affect the circumstances of the parent-seekingretocatior-of-the child.
(9) The extent to which the objecting parert per son has fulfilled his er-her

financial obligationsto theparent per son seeking rel ocation, including child support,

spousal support, and community property, and alimentary obligations.

(10) Thefeasibility of arelocation by the objecting parent per son.

(11) Any history of substance abuse, harassment, or violence by either

parent the person seeking or the person opposing relocation, including a

consideration of the severity of sdeh the conduct and the failure or success of any
attempts at rehabilitation.

(12) Any other factors affecting the best interest of the child.
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B. The court may not consider whether ernet the person seeking relocation
of the child wiH may relocate without the child if relocation is denied or whether e
Aot the person opposing relocation witt may also relocate if relocation is allowed.
Comments - 2012 Revision

(a) Thisrevision changes the opening language of the statute to makeit clear
that, asin cases requiring the application of the factors of Civil Code Article 134, a
court need not make a factual finding on every factor.

(b) In considering the needs of the child and the developmental impact of
relocation, the court may take into account not only the general needs of similarly
situated children, but aso any specia needs of the particular child under
consideration.

(c) The "logistics' referred to in Paragraph (3) of Subsection A of this
Section may include aconsideration of the amount of time the child will berequired
to spend traveling in order to maintain a meaningful relationship with the person
objecting to therelocation, the distanceinvolved, and the proximity, availability, and
safety of travel arrangements.

(d) A consideration of the child's"preference” isatraditional factor in cases
involving custody. Theword "views" isused herein order to broaden theinquiry and
to decrease the potentially harmful impact of asking achild to choosein arelocation
contest.

(e) Becausethefocusof the best interest inquiry inrelocation ison the child,
referencesto improvementsin the custodial parent's quality of life and the necessity
of improving the circumstances of a parent in Paragraphs (6) and (8) of Subsection
A of this Section have been eliminated. A child may benefit or suffer detriment
either directly or indirectly from a change in the quality of life or economic
circumstances of any person exercising custody or visitation with him, and such
benefits and detriments are to be considered by the court. The assessment must
focus on the effect of relocation on the child, however, and not the benefit that
relocation will provide to the adults exercising custody or visitation rights.

(f) The promotion of or interference with the relationship between the child
and the other parent described in Paragraphs (3) and (5) of Subsection A of this
Section may include a parent's willingness to make travel arrangements that allow
the child meaningful time with both parents and that minimize the negative impact
of long-distance parenting on the child.

(g) Paragraph (7) of Subsection A of this Section may lead to aconsideration
of themental and emotional well-being of both the person seeking relocation and the
person opposing it. The substantial mental and emotional toll of custody
proceedings should be considered in the rel ocation context, just asitisin Civil Code
Article 134, on factors affecting the best interest of the child in custody disputesin
general.

§355:8:8355.15. Mental health expert; appointment

The court, on motion of either party or on its own motion, may premptty

appoint an independent mental health expert to render adetermthation-asto-whether
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the-proposed-retoeation+s+h a report to assist the court in deter mining the best

interest of the child.

§355:15:8355.16. Application of factors at initial hearing
If the issue of relocation is presented at the initial hearing to determine
custody of and visitation with achild, the court shall appty consider also the factors
set forth in R-=59:355-12 R.S. 9:355.14 in making itsinitial determination.
Comment - 2012 Revision

In an initial custody determination, the court will generally consider the
factors concerning best interest of the child set out in Civil Code Article 134. This
statute requires the court to consider application of the relevant factors specific to
relocation in R.S. 9:355.14 as well as the Article 134 factors. Dictain McLain v.
McLain, 974 So.2d 726, 733 (La. App. 4th Cir. 2007), stating that the Article 134
factorsare"arguably not applicable” when relocation isat issuein theinitial custody
hearing, are no longer accurate under thisrevision.

custod

Providing notice of aproposed rel ocation ef-achttel-shalt does not constitute
a change of circumstance warranting a change of custody. Mevirig Relocating

without prior notice if there is a court order awarding custody or mmeving

relocating in violation of a court order may constitute a change of circumstances
warranting a modification of custody.

Any change in the principal residence of a child, including one not

meeting thethreshold distance set out in R.S. 9:355.2, may constitute a change

of circumstances warranting a modification of custody.

Comments - 2012 Revision

(@ In accordance with R.S. 9:355.8, not all persons receiving notice of a
proposed relocation are entitled to object. Moving without prior notice or in
violation of a court order may constitute a change of circumstances warranting a
modification of custody, but only in acontest between aperson proposing relocation
and a person entitled to object to the proposed relocation.
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(b) The second paragraph of this Article clarifies that even a move of less

than seventy-five miles may warrant a change of custody. Although such a move
would not be sufficient to trigger the protection of therel ocation statutes, courtshave

discretion to modify the current custodial arrangement after any movethat makesan
existing custody order unfeasible.

§355:14.8355.18. Posting security
If relocation of achild is permitted, the court may require the parent per son
relocating the child to provide reasonable security guaranteeing that the eetrt

ordered court-ordered physical custody or visitation with the child will not be

interrupted or interfered with by the relocating party.
§355:16:8355.19. Sanctionsfor unwarranted or frivolous proposal to relocate child
or objection to relocation

A. After notice and a reasonable opportunity to respond, the court may
impose asanction on aparefit per son proposi ng aretoeatiorof-thechttd or objecting
to aproposed relocation of achildif it determinesthat the proposal or objection was
made ot-the-objectior-wasfed:

(1) Foharass For the purpose of harassing the other parent-or-to-catse

person or causing unnecessary delay or needless increase in the cost of litigation.

(2) Without bethgrwarrantecHy abasisin existing law or based onthebasis

of afrivolous argument.

violation of Code of Civil Procedure Article 863(B).

B. A sanction imposed under this Section shall be limited to what is

sufficient to deter repetition of such conduct er—comparable-conductbyothers
stmitarty—sttaated. The sanction may consist of;—er—inetude—dtrectives—of—a

resdit-of-theviotation r easonable expenses and attor ney feesincurred asadirect
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result of the conduct.

Section 2. R.S. 9:357 is hereby enacted to read as follows:

8357. Use of technology

Thecourt shall consider ordering per sonsawar ded custody or visitation

to use technology, including video calling, telephone, text messaging, | nter net

communications, or other formsof technology, tofacilitatecommunication with

the child when it isin the best interest of the child.

Section 3. The Louisiana State Law Institute is hereby directed to add the following
comment under Civil Code Article 134:

Art. 134. Factorsin determining child's best interest

Comment - 2012 Revision
The facilitation of the relationship between the child and the other party

described in factor (10) may include a party's willingness to make travel

arrangements and facilitate electronic communications that allow the child

meaningful time with both parties and that minimize the negative impact of

|long-distance parenting on the child.

Section 4. ThisAct shall not apply to any litigation pending on the effective date of
this Act regarding the relocation of the principal residence of achild, but shall apply to any

subsequent relocation after final disposition of that litigation.

The original instrument and the following digest, which constitutes no part
of the legidative instrument, were prepared by Julie J. Baxter.

DIGEST
Broome (SB 153)

Present law (R.S. 9:355.1) provides that "equal physical custody” means that the parents
share equal parental authority of the child absent a court order to the contrary.

Proposed law (R.S. 9:355.2) provides that "equa physical custody” refers to a custody
arrangement under which persons have equal or approximately equal physical custody.

Present law (R.S. 9:355.1) provides adefinition of "parent entitled to primary custody”.
Proposed law removes this definition as not used elsewhere in family law.
Present law (R.S. 9:355.1) provides adefinition of "principal residence of a child".
Proposed law (R.S. 9:355.1) retains present law.
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Present law (R.S. 9:355.1) provides that "relocation” means an intent to establish the
residence of the child outside of the state, an intent to establish the residence of the child at
any location within the state that is at a distance of more than 150 miles from the other
parent, an intent to establish the residence of the child at a distance of more than 150 miles
from the domicile of the primary custodian, or achangein the principal residence of achild
for aperiod of 60 days or more.

Proposed law (R.S. 9:355.2) revises present law to provide that it shall apply when thereis
an intent to establish the principal residence of achild at any location within the state that
is at a distance of more than 75 miles from the domicile of the other parent, when thereis
an intent to establish the principal residence of achild at a distance of more than 75 miles
from the current principal residence of the child, or when there is an intent to establish the
principa residence of a child at a distance of more than 75 miles from the domicile of a
person entitled to object to relocation of the child's residence.

Present law (R.S. 9:355.2) provides for the applicability of this Subpart.

Proposed law (R.S. 9:355.2) revises present law to state adistance factor for the application
of this Subpart, to change the term "parents of a child" to "persons required to give notice
of and persons entitled to object to a proposed relocation”, and to provide an exception for
"R.S. 9:372.1" in Paragraph (2) Subsection D of Section 355.2.

Proposed law (R.S. 9:355.3) provides for persons authorized to propose a relocation of
child's principal residence.

Present law (R.S. 9:355.3) provides for a notice of proposed relocation of child.

Proposed law (R.S. 9:355.4) revises present law to change references from "parent” to
"person”.

Present law (R.S. 9:355.4) provides for the mailing of a notice of a proposed relocation
address.

Proposed law (R.S. 9:355.5) revises present law to change references from "parent” to
"person”, to provide that information relative to the current mailing address of the person
proposing relocation shall be given, to provide that cellular phone numbers shall be given,
to provide for a proposed revised schedule of physical custody, and to provide that the
person entitled to object shall make any objection in writing within thirty days of the receipt
of the notice.

Present law (R.S. 9:355.6) provides for the failure to give notice of relocation.

Proposed law (R.S. 9:355.6) revises present law to change references from "parent” to
"person” and to eliminate attorney fees for matters governed by this Section.

Proposed law (R.S. 9:355.7) provides for an objection to the relocation of a child.

Proposed law (R.S. 9:355.8) provides for alimitation on an objection to the relocation of a
child by non-parents.

Proposed law (R.S. 9:355.9) provides for the failure to object to a notice of a proposed
relocation of achild.

Present law (R.S. 9:355.13) provides for the burden of proof in relocation cases.

Proposed law (R.S. 9:355.10) revises present law to change references from "parent” to
"person” and to delete the provision that the court shall consider the enhancement on the
child's life that rel ocation might create.
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Present law (R.S. 9:355.5) provides for a court authorization to relocate.

Proposed law (R.S. 9:355.11) revises present law to change references from "parent” to
"person” and to provide for atimely objection to a proposed rel ocation.

Present law (R.S. 9:355.10) provides for atemporary order allowing a parent to relocate.
Proposed law (R.S. 9:355.12) revises present law to change references from "parent” to
"person,” to provide for physical custody, and to provide that an order not in compliance

with this Section is not enforceable and is null and void.

Present law (R.S. 9:355.9) providesfor apriority for ahearing on atemporary or final order
on relocation.

Proposed law (R.S. 9:355.13) changes present law to provide that atrial on the objection to
the proposed relocation shall be held within 60 days after the filing of the summary
proceeding.

Present law (R.S. 9:355.12) providesfor thefactorsthat acourt shall consider in determining
if arelocation isin the best interest of the child.

Proposed law (R.S. 9:355.14) revises present law to providethat the court shall consider "all
relevant factors', to change references from "parent” to "person” to provide for physical
custody, and to provide for harassment by a person seeking or opposing relocation.

Present law (R.S. 9:355.8) provides for the appointment of a mental health expert.

Proposed law (R.S. 9:355.15) revises present law to provide that the court "on motion of
either party or on its own motion" may appoint a mental health expert to render a report.

Present law (R.S. 9:355.15) provides for the application of certain factors at an initia
hearing.

Proposed law (R.S. 9:355.16) revises present law to provide that the court "shall consider
also" the factorsin proposed R.S. 9:355.14 at an initial hearing.

Present law (R.S. 9:355.17) provides for continuing jurisdiction.

Proposed law removes this reference, as Louisiana law aready provides for continuing
jurisdiction.

Present law (R.S. 9:355.11) provides for a possible modification of custody as aresult of a
proposed relocation.

Present law (R.S. 9:355.14) provides for posting security.

Proposed law (R.S. 9:355.18) revises present law to change references from "parent” to
"person” and to provide for physical custody.

Present law (R.S. 9:355.16) provides for sanctions.

Proposed law (R.S. 9:355.19) revises present law to change references from "parent” to
"person”.

Proposed law (R.S. 9:357) provides a court with the authority to order persons awarded
custody or visitation to use technology to facilitate communication with the child when it
isin the best interest of the child.
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Proposed law directs the Louisiana State Law Institute to add a comment under Civil Code
Article 134 relative to electronic communications between a child and other parties.

Effective August 1, 2012.

(AmendsR.S. 9:355.1 - 355.19; adds R.S. 9:357; adds Comment under Civil Code Article
134)
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