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13 LC 29 5557S

The House Committee on Judiciary Non-civil offers the following substitute to
HB 350:

A BILL TO BE ENTITLED
AN ACT

To amend Code Section 16-12-1.1 of the Official Code of Georgia Annotated, relating to
child, family, or group-care facility operators prohibited from employing or allowing to
reside or be domiciled persons with certain past criminal violations, so as to provide for
exceptions for persons otherwise issued licenses as provided by law; to amend Chapter 1A
of Title 20 of the Official Code of Georgia Annotated, relating to early care and learning, so
as to require certain employees to have fingerprint records checks prior to employment; to
revise certain definitions; to change certain provisions relating to records check requirements
for applicants and notification to such applicants; to change certain provisions relating to
requirements of individuals residing in family day-care homes; to remove preliminary
records checks of employees and require state and national fingerprint determinations, except
in limited circumstances; to provide that directors convicted of certain criminal acts lose the
ability to serve as directors; to provide for criminal background checks for current directors,
employees, and certain other persons; to provide for related matters; to provide effective

dates; to repeal conflicting laws; and for other purposes.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF GEORGIA:

SECTION 1.
Code Section 16-12-1.1 of the Official Code of Georgia Annotated, relating to child, family,
or group-care facility operators prohibited from employing or allowing to reside or be
domiciled persons with certain past criminal violations, is amended by revising subsection
(b) as follows:
"(b) Unless otherwise authorized as provided in Code Section 20-1A-43, it + shall be

unlawful for any operator of a facility to knowingly have any person reside at, be domiciled
at, or be employed at any such facility if such person has been convicted of or has entered
a plea of guilty or nolo contendere to or has been adjudicated a delinquent for:

(1) A violation of Code Section 16-4-1, relating to criminal attempt, when the crime

attempted is any of the crimes specified in paragraphs (2) through (10) of this subsection;
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(2) A violation of Code Section 16-5-23.1, relating to battery, when the victim at the
time of such offense was a minor;

(3) A violation of any provision of Chapter 6 of this title, relating to sexual offenses,
when the victim at the time of such offense was a minor;

(4) A violation of Code Section 16-12-1, relating to contributing to the delinquency of
a minor;

(5) A violation of Code Section 16-5-1, relating to murder;

(6) A violation of Code Section 16-5-2, relating to voluntary manslaughter;

(7) A violation of Code Section 16-6-2, relating to aggravated sodomy;

(8) A violation of Code Section 16-6-3, relating to rape;

(9) A violation of Code Section 16-6-22.2, relating to aggravated sexual battery; or
(10) A violation of Code Section 16-8-41, relating to armed robbery, if committed with

a firearm.”

SECTION 2.

Chapter 1A of Title 20 of the Official Code of Georgia Annotated, relating to early care and

learning, is amended by revising Article 2, relating to background checks, as follows:

"ARTICLE 2

20-1A-30.

As used in this article, the term:

(1) 'Center' means a day-care center, group day-care home, family day-care home, or

child care learning center which is allowed to operate or is required to be licensed,

commissioned, or registered under Article 1 of this chapter.

(2) 'Conviction' means a finding or verdict of guilty or a plea of guilty regardless of
whether an appeal of the conviction has been sought.
(3) 'Crime' means:
(A) Any any felony;
(B) Aaviolation of Code Section 16-5-23, relating to simple battery, when the victim
is a minor;

(C)_A violation of Code Section 16-5-23.1, relating to battery, when the victim is a

minor;

(D) Aaviolation of Code Section 16-12-1, relating to contributing to the delinquency
of a minor;

(E) A aviolation of Chapter 6 of Title 16, relating to sexual offenses;
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(F) A aviolation of Code Section 16-4-1, relating to criminal attempt when the crime

attempted is any of the crimes specified by this paragraph; or

(G) Any any other offenses committed in another jurisdiction which, if committed in

this state, would be one of the enumerated crimes listed in this paragraph.

(4) 'Criminal record' means:

(A) Conviction of a crime;

(B) Arrest, charge, and sentencing for a crime where:
(i) A plea of nolo contendere was entered to the charge;
(i) First offender treatment without adjudication of guilt pursuant to the charge was
granted; provided, however, that this division shall not apply to a violation of Chapter
13 of Title 16, relating to controlled substances, or any other offense committed in
another jurisdiction which, if it were committed in this state, would be a violation of
Chapter 13 of Title 16 if such violation or offense constituted only simple possession;
or
(iif) Adjudication or sentence was otherwise withheld or not entered on the charge;
provided, however, that this division shall not apply to a violation of Chapter 13 of
Title 16, relating to controlled substances, or any other offense committed in another
jurisdiction which, if it were committed in this state, would be a violation of Chapter
13 of Title 16 if such violation or offense constituted only simple possession; or

(C) Arrest and being charged for a crime if the charge is pending, unless the time for

prosecuting such crime has expired pursuant to Chapter 3 of Title 17.

(5) 'Director' means the ehief-administrative-or-execttive-officer-of on-site manager of

a facility designated by the legal owner who is responsible for the supervision, operation,

and maintenance of the center and meets the minimum qualifications as determined by

the department.

H(6) 'Employee’ means any person, other than a director, who is 17 years of age or

older and is employed by a center to perform at any of the center's facilities any duties
which involve personal contact between that person and any child being cared for at the
facility and also includes any adult person who resides at the facility or who, with or
without compensation, performs duties for the center which involve personal contact
between that person and any child being cared for by the center.

8)(7) 'Employment history' means a record of where a person has worked for the past

ten years.
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£9)(8) 'Facility' means a center's real property at which children are received for care.
(9) 'Fingerprint' means an inked fingerprint card or an electronic image of a person's
fingerprint.

(10) 'Fingerprint records check determination' means a satisfactory or unsatisfactory
determination by the department based upon a—tecerds—check—comparison—-of-GCiC

fingerprint-based national criminal history record information.

(11) 'GCIC' means the Georgia Crime Information Center established under Article 2 of
Chapter 3 of Title 35.

(12) 'GCIC information' means criminal history record information, as defined in Code
Section 35-3-30.

(13) 'License’ means the document issued by the department to authorize the center to

which it is issued to operate a facility.

£16)(14) 'Preliminary records check determination’ means a satisfactory or unsatisfactory
determination by the department director based only upon a comparison of GCIC

information obtained solely from a law enforcement agency within the state with other

than fingerprint information regarding the person upon whom the records check is being

performed for purposes of this article.

(15) 'Provisional employee' means an individual other than a director whose duties

involve personal contact between that person and any child being cared for at the facility

and who is hired for a limited period of employment.
+#)(16) 'Records check application’ means two-setsofelasstfiable fingerprints-atrecords

egtiire & document created by the

department to be completed, notarized, and submitted to the department by every actual

and potential director and employee that indicates such director's name, center type, and

such other information as the department deems appropriate and which authorizes the

H. B. 350 (SUB)
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department to receive and render a fingerprint records check determination pursuant to

any criminal history record information pertaining to such individual from any local,

state, or national criminal justice or law enforcement agency.
8)(17) 'Satisfactory determination' means a written determinationt declaration that a

person for whom a preliminary or fingerprint records check determination was performed

was found to have no criminal record.

£26)(18) 'Unsatisfactory determination' means a written determination declaration that

a person for whom a preliminary or fingerprint records check determination was

performed kas was found to have a criminal record.

20-1A-31.

(a) Each center shall be required to obtain a separate license for each facility and shall
have a separate director for each facility.

(b) An applicant for a new license shall apply for a separate license for each new facility
in this state owned or operated by that applicant and shall have a separate director for each

such facility.

20-1A-32.
Effective January 1, 2014, accompanying Accempanyiag any application for a new license

for a facility, the applicant shall furnish to the department a records check application for

the director and a-satisfactory-pretiminaryrecordscheckfor each employee of such-facthty.

In lieu of such records check applications, the license applicant may submit evidence,

satisfactory to the department, that within the immediately preceding 12 months the
director or employee received a satisfactory state-ane-nationat fingerprint records check

determination, or that any director or employee other-than-the-director whose pretiminary
fingerprint records check revealed a criminal record of any kind has either subsequently
received a satisfactory state—ant—rationat fingerprint records check determinations
determination or has had the unsatisfactory determination reversed in accordance with
Code Section 20-1A-43.

H. B. 350 (SUB)
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169 stbmittet—thereto—by-the—tdepartment. Either the department or the appropriate law

170 enforcementagencies may charge reasonable and additional processing fees for performing

171 pretiminary fingerprint records checks as required by statute, regulation, or policy or by
172 GCIC.

173 20-1A-33.
174 After being furnished the required records check application under Code Section 20-1A-32,

175  the department shall notify inwriting the license applicant and the fingerprint records

176 check applicant in writing 4

177  regareing whether the department's determination as to that-persor's—state—fingerprint
178 records—check—was a director or employee is satisfactory or unsatisfactory. If the

179  pretiminary fingerprint records check determination was satisfactory as to the director and

180 each employee of an a license applicant's facility ane-the-state-fingerprintrecordscheck

181  was-satisfactory-asto-the-eirector, that applicant may be issued a license for that facility
182 if the applicant otherwise qualifies for a license under Article 1 of this chapter. H-the-state

183
184
185

186 e o sention to-nhtain_stateand-natianalfinaerarinireeardechecks forthat e
187  designated-director: If the prehiminary fingerprint records check for a director or any
188 employee other-than-the-director revealed a criminal record ef-anykind, such director or
189 employee shall not be allowed to work in the center while any child is present until he or
190  she either has obtained a satisfactory state—ane—nattonat fingerprint records check
191  determinations determination or has had the unsatisfactory determination reversed in

192 accordance with Code Section 20-1A-43. The department shall revoke the license of a

193 center if the center fails to comply with the requirements of this Code section. H-the
194
195
196
197
198
199

200  20-1A-34.
201  (a) The department shall transmit to GCIC both sets of fingerprints and the records search
202  fee from each fingerprint records check application. Upon receipt thereof, GCIC shall

203 promptly transmit one set of fingerprints to the Federal Bureau of Investigation for a search

H. B. 350 (SUB)
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204 of bureau records and an appropriate report and shall retain the other set and promptly
205 conduct a search of its records and records to which it has access. Within ten days after
206 receiving fingerprints acceptable to GCIC, the application, and fee, GCIC shall notify the
207 department in writing of any derogatory finding, including but not limited to any criminal
208 record, of the state fingerprint records check or if there is no such finding. After a search
209 of Federal Bureau of Investigation records and fingerprints and upon receipt of the bureau's
210 report, the department shall make a national fingerprint records check determination.

211 (b) Every potential employee of the department who may have any reason to be present

212 at a center while any child is present for care must receive a satisfactory fingerprint records

213 check determination or have had an unsatisfactory fingerprint records check determination

214 reversed in accordance with Code Section 20-1A-43 prior to employment. Every current

215 employee of the department who may have any reason to be present at a center while any

216 child is present for care must receive a satisfactory fingerprint records check determination

217 or have had an unsatisfactory fingerprint records check determination reversed in

218 accordance with Code Section 20-1A-43 by January 1, 2014. Every employee of the

219 department shall undergo additional fingerprint records checks such that the time between

220 such additional fingerprint records checks and that employee's previous fingerprint records

221 check shall not exceed five years. The department shall maintain documentation in the

222 appropriate personnel file indicating that such person has obtained such current satisfactory

223 fingerprint records check determination or has had an unsatisfactory fingerprint records

224 check determination reversed in accordance with Code Section 20-1A-43.

225 20-1A-35.
226
227
228
229
230
231
232
233
234
235
236
237
238
239
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there is need for a provisional employee to work at a center's facility, such center may

utilize an individual as a provisional employee only after the director reviews a preliminary

records check and makes a satisfactory determination in accordance with this article. No

such provisional employee shall be present in the facility while any child is present for care

until such satisfactory preliminary records check determination has been made based upon

GCIC information obtained from local law enforcement within the prior ten days. The

board shall be authorized to define and enforce by requlations, including, but not limited

to, the length of time a provisional employee may be present at a facility without a

fingerprint records check determination. The department may revoke the license of a

center if the center fails to comply with the requirements of this Code section and employs

a person with an unsatisfactory preliminary records check determination.

20-1A-36.

No facility operated as an early care and education program or similar facility or any
operator of such a facility shall employ any person who has been convicted of or who has
entered a plea of guilty or nolo contendere to any offense specified in Code Section
16-12-1.1 or allow any such person to reside at or be domiciled at such facility in violation
of Code Section 16-12-1.1. The department shall either deny the issuance of or revoke the
license, commission, or registration of any such facility violating the provisions of this
Code section. The powers and duties set forth in this Code section are cumulative and not

intended to limit the powers and duties set forth throughout this article.

20-1A-37.
f&) Notwithstanding any other provision of this article, an individual who resides in a
family day-care home, as defined by Code Section 20-1A-2, shall ret be required to

provide fi

check application to the department. If the fingerprint records check determination is

unsatisfactory, the department shall notify the provider and the employee of such

determination in writing and no such employee shall be allowed to reside at the day-care

home or be present at the day-care home when any child is present for care until he or she

H. B. 350 (SUB)
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either has obtained a satisfactory fingerprint records check determination or has had the

unsatisfactory determination reversed in accordance with Code Section 20-1A-43.

H. B. 350 (SUB)
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310  20-1A-38.

311 (a) If the director of a facility which-hasbeentssted-attcense ceases to be the director of
312  that facility, the licensee shall thereupon designate a new director. After such change, the
313 licensee of that facility shall notify the department in writing of such change and of any
314 additional information the department may require regarding the newly designated director
315 of that facility, including a fingerprint records check application. Sueh-informatton-shat
316 i . : : : : -

317
318
319
320
321

322 department determines that such newly designated director withir-i2moenthspriorthereto
323 has had a satisfactory state—and—rational fingerprint records check determinations

check—determinations-have—everbeenmadefo hetrewly—designated—directo If the

324 determination or an unsatisfactory determination reversed pursuant to Code Section
325 20-1A-43 within the prior 12 months, such determinations determination shall be deemed
326 to be satisfactory t i i att

327 director for purposes of this article. The license of that facility shall not be adversely

328 affected by that change in director, and the licensee shall be so notified.

329 (b) If the department determines under subsection (a) of this Code section that there has
330 ever been an unsatisfactory preliminary or state or national fingerprint records check
331 determination of the newly designated director which has not been legally reversed, the
332 center and that director shall be so notified. The license for that director's facility shall be

333 indefinitely suspended or revoked unless the unsatisfactory determination as to that director

334 is reversed in accordance with Code Section 20-1A-43 or the center designates another
335  director
336

337 of this Code section relating to a change of director.

338 (c) If the department determines under subsection (a) of this Code section that there have
339 been no state—and—nattonat satisfactory or legally reversed fingerprint records check

340 determinations regarding the newly designated director within the immediately preceding
341 12 months, the department shall so notify the center. Fhe—centershalfurrishtothe
342 i i icati ' i
343  the-date-thenotificattonts—sent-by-thedepartment: Upon such notification, the newly

344 designated director shall follow the procedures for new directors as outlined in Code

345 Section 20-1A-39, or the license of that facility shall be indefinitely suspended or revoked.
346 i i icatiorH i ithi

H. B. 350 (SUB)
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362  20-1A-39.
363 (a) Before a person may become an employee ether-than-adirector of any center after that
364  center has received a license, that center shall require that person to obtain a satisfactory

365  pretiminary fingerprint records check determination. The potential employee may submit

366 evidence, satisfactory to the department, that within the immediately preceding 12 months

367 the employee received a satisfactory fingerprint records check determination, or that any

368 employee whose fingerprint records check revealed a criminal record of any kind has either

369 subsequently received a satisfactory fingerprint records check determination or has had the

370 unsatisfactory determination reversed in accordance with Code Section 20-1A-43. The

371 center shall maintain documentation in the employee's personnel file, which is available
372  to the department upon request, which reflects that a satisfactory pretiminary-criminat
373  fingerprint records check determination was received before the employee began begins

374 working with children. If the pretiminary fingerprint records check determination for any
375 potential employee other-than-the-director reveals a criminal record of any kind, such
376 potential employee shall not be allowed to begin working until etther such potential
377 employee has either obtained a satisfactory state-anerationat fingerprint records check
378 determinattons determination or has had the unsatisfactory pretiminary—er fingerprint
379 records check determination reversed in accordance with Code Section 20-1A-43. If etther

380 the preliminary—or—state—or—nationatl fingerprint records check determination is

381 unsatisfactory, the center shall, after receiving notification of the such unsatisfactory

382 determination, take such steps as are necessary so that such person is no longer an

H. B. 350 (SUB)
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(b) By no later than January 1, 2017, every current employee and director of any center

shall obtain either a satisfactory fingerprint records check determination or shall have had

an unsatisfactory fingerprint records check determination reversed in accordance with Code

Section 20-1A-43. The center shall maintain such documentation in the appropriate

personnel file, which is available to the department immediately upon request. If the

fingerprint records check determination is unsatisfactory, the center shall, after receiving

notification of the determination, take such steps as are necessary so that such person is no

longer an employee or director. The department shall revoke the license of a center if the

center fails to comply with the requirements of this Code section.

(c) Effective January 1, 2019, every employee and director of any center shall undergo

additional fingerprint records checks such that the time between such additional fingerprint

records checks and that employee's or director's previous fingerprint records check shall

not exceed five years. The center shall maintain documentation in the appropriate

personnel file, which is available to the department immediately upon request, indicating

that such person has obtained such current satisfactory fingerprint records check

determination or has had an unsatisfactory fingerprint records check determination reversed

in accordance with Code Section 20-1A-43. The department shall revoke the license of a

center if the center fails to comply with the requirements of this Code section.

(d) A license s shall be subject to suspension or revocation and the department may refuse

to issue a license if a director or employee does not undergo the tecords-and fingerprint
eheeks records check determination applicable to that director or employee and receive
satisfactory acceptable determinations.

te)(e) After the issuance of a license, the department may require & additional fingerprint
records check determinations on any director or employee te-confirmtdentificationfor

records—search—pttposes; when the department has reason to believe the director or
employee has a criminal record that renders the director or employee ineligible to have

contact with children in the center, or during the course of a child abuse investigation
involving the director or employee.

{e)(f) No center may hire any person as an employee unless there is on file in the center
an employment history and a satisfactory pretiminary fingerprint records check

determination,- AePreHMaryY recCorastnec K aetetrmmatonTrevearctaCiriimar1TeCora
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419 check-determinationsforthatperson or proof that an unsatisfactory determination has been

420 reversed in accordance with Code Section 20-1A-43.

421  {e)(qg) A licensee or director of a facility having an employee whom that such licensee or

422 director knows or should reasonably know to have a criminal record that renders the
423 employee ineligible to have contact with children in the center shall be guilty of a

424 misdemeanor.

425  20-1A-40.
426 (a) GCIC and law enforcement agencies which have access to GCIC information shall
427 cooperate with the department in performing preliminary and fingerprint records eheeks

428  check determinations required under this article and shall provide such information so

429 required for such records checks notwithstanding any other law to the contrary and may
430 charge reasonable fees therefor.

431 (b) Any person who knowingly and under false pretenses requests, obtains, or attempts to
432 obtain GCIC information otherwise authorized to be obtained pursuant to this article, or
433  who knowingly communicates or attempts to communicate such information obtained
434 pursuant to this article to any person or entity except in accordance with this article, or who
435 knowingly uses or attempts to use such information obtained pursuant to this article for any
436 purpose other than as authorized by this article shall be fined not more than $5,000.00,

437 imprisoned for not more than two years, or both.

438 20-1A-41.

439 (@) Neither GCIC, the department, any law enforcement agency, nor the employees of any
440  such entities shall be responsible for the accuracy of information nor have any liability for
441 defamation, invasion of privacy, negligence, or any other claim in connection with any
442 dissemination of information or determination based thereon pursuant to this article.
443 (b) A center, its director, and its employees shall have no liability for defamation, invasion
444 of privacy, or any other claim based upon good faith action thereby pursuant to the

445 requirements of this article.

446  20-1A-42.
447  Therequirements of this article are supplemental to any requirements for a license imposed
448 by Article 1 of this chapter.

449  20-1A-43.
450 A determination by the department regarding preliminary or fingerprint records checks

451 under this article, or any action by the department revoking, suspending, or refusing to

H. B. 350 (SUB)
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452 grant or renew a license based upon such determination, shall constitute a contested case
453 for purposes of Chapter 13 of Title 50, the 'Georgia Administrative Procedure Act,' except
454 thatany hearing required to be held pursuant thereto may be held reasonably expeditiously
455 after such determination or action by the department. It is expressly provided that upon
456 motion from any party, the hearing officer may, in his or her discretion, consider matters
457 in mitigation of any conviction, provided that the hearing officer examines the
458  circumstances of the case and makes an independent finding that no physical harm was
459 done to a victim and also examines the character and employment history since the
460 conviction and determines that there is no propensity for cruel behavior or behavior
461 involving moral turpitude on the part of the person making a motion for an exception to
462  sanctions normally imposed. If the hearing officer deems a hearing to be appropriate, he
463 or she wiH shall also notify at least 30 days prior to such hearing the office of the
464 prosecuting attorney who initiated the prosecution of the case in question in order to allow
465 the such prosecutor to object to a possible determination that the conviction would not be
466 a bar for the grant or continuation of a license or employment as contemplated within this
467 chapter. If objections are made, the hearing officer wit shall take such objections into

468 consideration in considering the case.

469 20-1A-44.

470  The board is authorized to provide by regulation for the administration of this article.”

471 SECTION 3.
472  This Act shall become effective for purposes of promulgating rules and regulations on July

473 1, 2013. For all other purposes, this Act shall become effective on January 1, 2014.

474 SECTION 4.

475  All laws and parts of laws in conflict with this Act are repealed.
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