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A BILL FOR AN ACT
101 CONCERNING LIMITATIONS ON FORFEITURE ACTIONS.

Bill Summary

(Note: This summary applies to this bill asintroduced and does
not reflect any amendments that may be subsequently adopted. If thishill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http: //www.leg.state.co.us/billsummaries.)

Under certain circumstances, a forfeiture action may proceed
without acriminal conviction of the person namedintheforfeitureaction.
The bill repeal s the provisions authorizing aforfeiture action to proceed
without a conviction unlessit is part of a settlement agreed upon by all
parties.

The hill gives the party who had items seized the right to a
preliminary hearing or writ of replevin to determine the validity of the
seizure or to require the return of the property. The court shall grant the

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.
Capital |ettersindicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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motion if:

! It islikely that the final judgement will be that the seizing

agency must return the property to the claimant;
I The property is not reasonably required to be held for
Investigatory reasons; or

I The property isthe only reasonable means for a defendant
to pay for legal representation in the forfeiture or criminal
proceeding; at the court'sdiscretion, it may order thereturn
of funds or property sufficient to obtain legal counsel, but
less than the total amount seized, and require an
accounting.

Current law authorizes law enforcement agencies in Colorado to
accept and expend the proceeds of property forfeited to the federal
government when the agency participated in the investigation. The bill
prohibits law enforcement agencies in Colorado from participating or
assisting in a federal forfeiture action unless the property subject to
forfeiture hasavalue of greater than $50,000, excluding the value of any
controlled substance. Thebill aso requiresthat any proceeds of afederal
forfeiture action received by alaw enforcement agency must be credited
to the state general fund.

Be it enacted by the General Assembly of the State of Colorado:
SECTION 1. In Colorado Revised Statutes, 16-13-307, amend
(1.5) and (1.6); repeal (1.7); and add (5.5) asfollows:
16-13-307. Jurisdiction - venue - parties- process. (1.5) No A
COURT SHALL NOT ENTER A judgment of forfeiture of property in any

forfeiture proceeding shalH-be-entered unless and until an owner of the

property is convicted of an offense listed in section 16-13-301 or

& Nothing in thissection
shat-be-constroed-to-reguire REQUIRES the conviction to be obtained in
the same jurisdiction as the jurisdiction in which the forfeiture action is
brought. In the event criminal charges arising from the same activity
giving rise to the forfeiture proceedings are filed against any individual

claiming an interest in the property subject to the forfeiture proceeding,
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THE COURT SHALL STAY the trial and discovery phases of the forfeiture
proceeding shaH—be—stayed—by-the—eourt until the disposition of the
crimina charges. A COURT SHALL NOT MAINTAIN A stay shaH+et-be
tathtaiied during an appeal or post-conviction proceeding challenging
a criminal conviction. Nothing in this section shat—be-eonstrued—to
prohibit—or—prevent PROHIBITS OR PREVENTS the parties from
contemporaneously resolving crimina charges and a forfeiture
proceeding arising from the same activity. NOTHING IN THIS SECTION
PREVENTS PROPERTY FROM BEING FORFEITED BY PLEA AGREEMENT
APPROVED BY THE PRESIDING CRIMINAL COURT OR OTHER AGREEMENT OF
THE PARTIES.

(1.6) Upon acquittal or dismissal of a criminal action against a

person named in aforfeiture action related to the criminal action, trtess

tarto{fHof subsectton{t-7of thissection; THE COURT SHALL DISMISSthe

forfeiture claim, shaH-be-dismissed and the SEIZING AUTHORITY SHALL

RETURN THE seized property shaH—be-rettrred as respects the subject
matter property or interest therein of that person, if the case has been
adjudicated asto al other claims, interests, and owners, unless possession
of the property isillegal. If theforfeiture action is dismissed or judgment
isentered in favor of the claimant, the claimant shatetbe ISNOT subject
to any monetary charges by the state for storage of the property or
expenses incurred in the preservation of the property, unless at the time
of dismissal the plaintiff shows that those expenses would have been
incurred to prevent waste of the property even if it had not been seized.

(1.7) #
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(5.5) () FOLLOWING THE SEIZURE OF PROPERTY, A DEFENDANT OR

THIRD PARTY HAS A RIGHT TO A PRETRIAL HEARING TO DETERMINE THE
VALIDITY OF THE SEIZURE.

(b) AT ANY TIME SIXTY DAY SBEFORE THE TRIAL OF THE RELATED
CRIMINAL OFFENSE, A CLAIMANT MAY ASSERT THE RIGHT TO POSSESSION
OF PROPERTY BY FILING A MOTION FOR A WRIT OF REPLEVIN.

(C) THE MOTION FOR PRETRIAL HEARING OR MOTION FOR WRIT OF
REPLEVIN MUST ESTABLISH THE VALIDITY OF THE ALLEGED INTEREST IN
THE PROPERTY. THE COURT SHALL HEAR THE PRETRIAL HEARING OR

MOTION FORA WRIT OFREPLEVIN NOMORE THAN THIRTY DAYSAFTERTHE
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MOTION IS FILED.

(d) THEDISTRICT ATTORNEY ORATTORNEY GENERAL SHALL FILE
AN ANSWER SHOWING PROBABLE CAUSE FOR THE SEIZURE OR CROSS
MOTIONS AT LEAST TEN DAY S BEFORE THE HEARING.

(e) EXCEPT ASPROVIDED IN PARAGRAPH (f) OF THIS SUBSECTION
(5.5), THE COURT SHALL GRANT THE MOTION IF IT FINDS THAT:

(1) ITISLIKELY THAT THE FINAL JUDGMENT WILL BE THAT THE
SEIZING AGENCY MUST RETURN THE PROPERTY TO THE CLAIMANT;

(I1) THEPROPERTY ISNOT REASONABLY REQUIRED TOBEHELD FOR
INVESTIGATORY REASONS; OR

(111) (A) THE PROPERTY ISTHE ONLY REASONABLE MEANS FOR A
DEFENDANT TO PAY FOR LEGAL REPRESENTATION IN THE FORFEITURE OR
CRIMINAL PROCEEDING.

(B) AT THE COURT'SDISCRETION UNDER SUB-SUBPARAGRAPH (A)
OF THIS SUBPARAGRAPH (l11), IT MAY ORDER THE RETURN OF FUNDS OR
PROPERTY SUFFICIENT TO OBTAIN LEGAL COUNSEL, BUT LESS THAN THE
TOTAL AMOUNT SEIZED, AND REQUIRE AN ACCOUNTING.

(f) IN LIEU OF ORDERING THE ISSUANCE OF THE WRIT, THE COURT
MAY ORDER THE SEIZING ENTITY TO GIVE SECURITY OR WRITTEN
ASSURANCE FOR SATISFACTION OFANY JUDGMENT, INCLUDING DAMAGES,
THAT MAY BE RENDERED IN THE ACTION OR ORDER OTHER RELIEFASMAY
BE JUST.

SECTION 2. In Colorado Revised Statutes, 16-13-505, amend
(1.5) and (1.6); repeal (1.7); and add (4.5) asfollows:

16-13-505. Forfeiture proceedings. (1.5) N6 A COURT SHALL
NOT ENTER A judgment of forfeiture of property in any forfeiture

proceeding shaH-be-entered unless and until an owner of the property is
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convicted of an offenseinvolving theconduct listed in section 16-13-503.

resutt—ofarnegotiated—gutty—ptear Nothing in this section shatt—be
eonstruecHoregtite REQUIRES the conviction to be obtained in the same

jurisdiction as the jurisdiction in which the forfeiture action is brought.

In theevent criminal chargesarising from the same activity giving riseto
the forfeiture proceedings are filed against any individual claiming an
interest in the property subject to the forfeiture proceeding, THE COURT
SHALL STAY the trial and discovery phases of the forfeiture proceeding
shaH-be-stayed-by-thecodrt until the disposition of the criminal charges.
THE COURT SHALL NOT MAINTAIN astay shattetbematatatied during an
appeal or post-conviction proceeding challenging a criminal conviction.
Nothing in thissection shaH-beeonstruedtoprohibitorprevent PROHIBITS
OR PREVENTS the parties from contemporaneously resolving criminal
charges and a forfeiture proceeding arising from the same activity.
NOTHING IN THIS SECTION PREVENTS PROPERTY FROM BEING FORFEITED
BY PLEA AGREEMENT APPROVED BY THE PRESIDING CRIMINAL COURT OR
OTHER AGREEMENT OF THE PARTIES.

(1.6) Upon acquittal or dismissal of a crimina action against a

person named in aforfeiture action related to the criminal action, trtess

ta-to{(fof subsection{(1-7of-thissection; the forfeiture clam shatt
MUST be dismissed, and the seized property shatt MUST be returned as

respects the subject matter property or interest therein of that person, if
the case has been adjudicated asto all other claims, interests, and owners,
unless possession of the property is illegal. If the forfeiture action is

dismissed or judgment is entered in favor of the claimant, the claimant
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shaH+et-be IS NOT subject to any monetary charges by the state for
storage of the property or expenses incurred in the preservation of the
property, unless at the time of dismissal the plaintiff shows that those
expenseswould have been incurred to prevent waste of the property even
if it had not been seized.

7) *

-8- SB15-006



© 00 N O o~ W N PP

NN NN NN NDNDR R R B B B B R R
N~ oo o M WON PP O ©O 0N o~ WwDN kO

(4.5) () FOLLOWING THE SEIZURE OF PROPERTY, A DEFENDANT OR

THIRD PARTY HAS A RIGHT TO A PRETRIAL HEARING TO DETERMINE THE

VALIDITY OF THE SEIZURE.
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(b) ATANY TIME SIXTY DAY SBEFORE THE TRIAL OF THE RELATED
CRIMINAL OFFENSE, A CLAIMANT MAY ASSERT THE RIGHT TO POSSESSION
OF PROPERTY BY FILING A MOTION FOR A WRIT OF REPLEVIN.

(c) THEMOTION FOR PRETRIAL HEARING OR MOTION FOR WRIT OF
REPLEVIN MUST ESTABLISH THE VALIDITY OF THE ALLEGED INTEREST IN
THE PROPERTY. THE COURT SHALL HEAR THE PRETRIAL HEARING OR
MOTION FORA WRIT OF REPLEVIN NOMORE THAN THIRTY DAY SAFTER THE
MOTION IS FILED.

(d) THEDISTRICT ATTORNEY ORATTORNEY GENERAL SHALL FILE
AN ANSWER SHOWING PROBABLE CAUSE FOR THE SEIZURE OR CROSS
MOTIONS AT LEAST TEN DAY S BEFORE THE HEARING.

(e) EXCEPT ASPROVIDED IN PARAGRAPH (f) OF THIS SUBSECTION
(4.5), THE COURT SHALL GRANT THE MOTION IF IT FINDS THAT:

(I) ITISLIKELY THAT THE FINAL JUDGMENT WILL BE THAT THE
SEIZING AGENCY MUST RETURN THE PROPERTY TO THE CLAIMANT;

(I1) THEPROPERTY ISNOT REASONABLY REQUIRED TOBEHELD FOR
INVESTIGATORY REASONS; OR

(111) (A) THE PROPERTY ISTHE ONLY REASONABLE MEANS FOR A
DEFENDANT TO PAY FOR LEGAL REPRESENTATION IN THE FORFEITURE OR
CRIMINAL PROCEEDING.

(B) AT THE COURT'SDISCRETION UNDER SUB-SUBPARAGRAPH (A)
OF THIS SUBPARAGRAPH (I11), IT MAY ORDER THE RETURN OF FUNDS OR
PROPERTY SUFFICIENT TO OBTAIN LEGAL COUNSEL, BUT LESS THAN THE
TOTAL AMOUNT SEIZED, AND REQUIRE AN ACCOUNTING.

(f) IN LIEU OF ORDERING THE ISSUANCE OF THE WRIT, THE COURT
MAY ORDER THE SEIZING ENTITY TO GIVE SECURITY OR WRITTEN

ASSURANCEFOR SATISFACTION OFANY JUDGMENT, INCLUDING DAMAGES,

-10- SB15-006



© 00 N o o b~ W N PP

NN NN NN NDNDR R R B B B B R R
N~ oo o M WON PP O ©O 0N o~ WwWDN O

THAT MAY BE RENDERED IN THE ACTION OR ORDER OTHER RELIEFASMAY
BE JUST.

SECTION 3. In Colorado Revised Statutes, amend 16-13-601 as
follows:

16-13-601. Receipt of federally forfeited property. (1) AN
AGENCY CHARGED WITH THE ENFORCEMENT OF THE LAWS OF THISSTATE,
INCLUDING THE COLORADO NATIONAL GUARD WHEN PARTICIPATING IN
OPERATIONS PURSUANT TO THE DRUG INTERDICTION AND ENFORCEMENT
PLAN REQUIRED BY PART 130FARTICLE3OFTITLE 28, C.R.S., SHALL NOT
PARTICIPATE OR ASSIST IN ANY FORFEITURE ACTION BROUGHT BY THE
FEDERAL GOVERNMENT UNLESSTHE VALUE OF THE PROPERTY SUBJECT TO

FORFEITUREEXCEEDSHFTY THOUSAND DOLLARS, EXCLUDINGTHEVALUE

OF ANY CONTROLLED SUBSTANCE.

AUTHORIZED PURSUANT TO SUBSECTION (1) OF THIS SECTION TO

PARTICIPATE OR ASSIST IN A FORFEITURE ACTION BROUGHT BY THE

FEDERAL GOVERNMENT MAY accept AND receive dispese-of-and-expend
the property or proceeds from any property forfeited to the federal

government and allocated to such agency by the United States attorney
general pursuant to 21 U.S.C. sec. 881 (e). Sueh+eventes—shatbetn

- Said property or

proceeds may MUST be credited to anytawfuty—ereated THE STATE
GENERAL fund. destenated—to—recelveproceeds—of—forfeitures—AT
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SECTION 4. Safety clause. The general assembly hereby finds,

determines, and declares that this act is necessary for the immediate

preservation of the public peace, health, and safety.
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