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A BILL FOR AN ACT
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102 OF TAX DOLLARS.

Bill Summary

(Note: This summary appliesto this bill asintroduced and does
not refl ect any amendmentsthat may be subsequently adopted. If thishill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://www.leg.state.co.us/billsummaries.)

The bill adds anew part to the statutory provisions governing the

office of state planning and budgeting (OSPB) that:
! Declares overpayments to individuals, vendors, and other
entities to be a serious problem for certain government
entities (other covered entities) and state agencies that can
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be mitigated by requiring recovery auditsof state agency or
other covered entity expenditures designed to recover
overpayments.

Requires the director of OSPB to:

! Contract with private contractorsfor recovery audits
of state agency and other covered entity paymentsto
individuals, vendors, and other entities for state
agencies and other covered entities that expend
more than $25 million annually;

Promulgate rules necessary to implement the
recovery audit program, including rules to set
reasonable compensation as a percentage of the
amount recovered from recovery auditsfor recovery
audit contractors and, if deemed appropriate by the
director, rules to provide cost-benefit criteria to
exempt from the program state agencies and other
covered entities that make relatively few or small
payments to vendors;

Report to the legidlative audit and joint budget
committees by May 1 of each year regarding
exemptions from recovery audits proposed to be
allowed by the director for the next fiscal year so
that the committees can have an opportunity to veto
any such exemption;

Provide copiesof all reportsreceived fromrecovery
audit contractors to the governor, the state auditor,
and the legidative audit and joint budget
committees within 7 days of receipt; and

No later than December 31 of each year, issue a
report to the general assembly summarizing the
contents of all recovery audit contractor reports
received during the most recently completed fiscal
year.

Allows the director of OSPB to retain a portion of any
amount recovered dueto arecovery audit in order to defray
the reasonable and necessary administrative costsincurred
by OSPB in contracting for and providing oversight of the
recovery audit.

Requires the director of OSPB and a state agency or other
covered entity subject to arecovery audit to provide to the
auditing contractor confidential information necessary for
the conduct of the audit to the extent not prohibited by
federal law or regulation or an agreement with the federa
government, the government of another state, or an agency
of another state.
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1 Requires the auditing contractor to keep the information
confidential or face any civil or crimina penalties that
would apply to a breach of confidentiality by the state
agency or other covered entity or its employees.

Be it enacted by the General Assembly of the State of Colorado:
SECTION 1. Part 2 of article 30 of title 24, Colorado Revised
Statutes, is amended BY THE ADDITION OF A NEW SECTION to

read:

24-30-203.5. Recovery audits - legidative declaration -

definitions - contracting - reporting. (1) (a) THE GENERAL ASSEMBLY

HEREBY FINDS AND DECLARES THAT.

(1) OVERPAYMENTSARE A SERIOUSPROBLEM FORSTATEAGENCIES

GIVEN THE MAGNITUDE AND COMPLEXITY OF STATE OPERATIONS,

(11) OVERPAYMENTS WASTE TAX DOLLARS AND DETRACT FROM

THE EFFICIENCY AND EFFECTIVENESS OF STATE AGENCY OPERATIONS BY

DIVERTING RESOURCES FROM THEIR INTENDED USES,

(111) AN OVERPAYMENT OCCURS WHEN AN INDIVIDUAL, VENDOR,

OROTHERENTITY RECEIVESA PAYMENT FROM A STATE AGENCY IN ERROR

ORINEXCESSOFTHELEGAL AMOUNT TOWHICH THE INDIVIDUAL, VENDOR,

OR OTHER ENTITY ISENTITLED.

(b) THE GENERAL ASSEMBLY FURTHERFINDSAND DECLARESTHAT:

() RECOVERY AUDITS ARE A NATIONALLY RECOGNIZED BEST

PRACTICE FORDISBURSEMENTS MANAGEMENT AND PROVIDE INSIGHT FOR

IMPROVING OPERATIONAL EFFICIENCY AND INTERNAL CONTROLS IN THE

DISBURSEMENT OF TAX DOLLARS,

(11) IN ORDER TO IMPROVE THE ECONOMY AND EFFICIENCY OF

STATE AGENCY OPERATIONS, IT ISNECESSARY, APPROPRIATE, AND IN THE

1176



© 00 N o o0 A W DN PP

N DN NN NN NDNDR R R B B B B R R
N~ o o b~ WON B O ©O 0N o o~ wDN O

BEST INTERESTS OF THE STATE TO REQUIRE THE STATE CONTROLLER TO

CONTRACT FORRECOVERY AUDITSTO RECOUPOVERPAYMENTSBY STATE

AGENCIES OF STATE OR FEDERAL TAX DOLLARS; AND

(111) RECOVERY AUDITSWILL NOT COST THE STATE ANY MONEY

BECAUSE THE CONTRACTOR'S COSTS ARE DEDUCTED FROM ANY DOLLARS

RECOVERED, WHICH MAKES RECOVERY AUDITS SELF-FUNDING.

@) ASUSED IN THIS SECTION, UNLESS THE CONTEXT OTHERWISE

REQUIRES:.

(a2) "CONSULTANT" MEANS A PRIVATE CONTRACTOR THAT HAS

RECOVERY AUDIT EXPERTISE.

(b) "OVERPAYMENT" MEANSA PAYMENT BY A STATE AGENCY TO

AN INDIVIDUAL, VENDOR, OROTHERENTITY THAT ISMADE IN ERRORORIS

IN EXCESS OF THE AMOUNT TO WHICH THE RECIPIENT IS ENTITLED,

INCLUDING, BUT NOT LIMITED TO.

(1) A PAYMENT TOA RECIPIENT WHO DOESNOT MEET APPLICABLE

ELIGIBILITY REQUIREMENTS FOR RECEIVING THE PAYMENT,

(11) A DUPLICATE PAYMENT;

(111) A PAYMENT RESULTING FROM AN INVOICE ORPRICING ERROR;

(IV) A PAYMENT RESULTING FROM A FAILURE TO APPLY AN

APPLICABLE DISCOUNT, REBATE, OR OTHER ALLOWANCE,;

(V) A PAYMENT RESULTING FROM A FAILURE TO COMPLY WITH A

PURCHASING AGREEMENT, AND

(V1) A PAYMENT RESULTING FROM ANY OTHER INADVERTENT

ERROR.

(c) "RECOVERY AUDIT" MEANS A FINANCIAL MANAGEMENT

TECHNIQUEUSED TOIDENTIFY OVERPAYMENTSMADEBY A STATEAGENCY

TO VENDORS AND OTHER ENTITIES IN CONNECTION WITH THE PAYMENT
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ACTIVITIES OF THE STATE AGENCY.

(d) "STATE AGENCY" HAS THE SAME MEANING AS SET FORTH IN
SECTION 24-3-101.

(3) (a) ON OR BEFORE JANUARY 1, 2011, THE STATE CONTROLLER

SHALL CONTRACT WITH ONE OR MORE EXPERIENCED CONSULTANTS TO

CONDUCT RECOVERY AUDITS FOR THE 2007-08, 2008-09, AND 2009-10

FISCAL YEARS.

(b) A CONTRACTWITHA CONSULTANT ENTERED INTOASREQUIRED

BY PARAGRAPH (@) OF THIS SUBSECTION (2) SHALL:

(1) PROVIDE FORREASONABLE COMPENSATION FOR THE RECOVERY

AUDIT SERVICES PROVIDED UNDER THE CONTRACT, WHICH,

NOTWITHSTANDING ANY OTHER PROVISION OF LAW, SHALL INCLUDE

COMPENSATION DETERMINED BY THE APPLICATION OF A SPECIFIED

PERCENTAGETOTHE TOTAL AMOUNT COLLECTED BY THE CONSULTANT IN

THE COURSE OF THE CONSULTANT'S RECOVERY AUDIT AND RELATED

COLLECTION ACTIVITIES; AND

(11) SPECIFY LIMITATIONS ON THE SCOPE OF THE POWERS THAT

MAY BE EXERCISED BY THE CONSULTANT AND PROCEDURES TO BE

FOLLOWED BY THE CONSULTANT IN CONDUCTING RECOVERY AUDITSTO

THE EXTENT DEEMED NECESSARY AND APPROPRIATE BY THE STATE

CONTROLLER AND THE CONSULTANT TO ENSURE THAT THE DUE PROCESS

RIGHTS OF ANY PERSON FROM WHOM THE CONSULTANT SEEKS RECOVERY

OF AN OVERPAYMENT ARE ADEQUATELY PROTECTED.

(€) NOTWITHSTANDINGANY PROVISION OFLAW TOTHE CONTRARY

AND EXCEPT TO THE EXTENT PROHIBITED BY FEDERAL LAW OR

REGULATIONS OR BY AN AGREEMENT BETWEEN THE STATE OR A STATE

AGENCY AND THE FEDERAL GOVERNMENT, THE GOVERNMENT OFANOTHER
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STATE, OR AN AGENCY OR OTHER GOVERNMENT ENTITY OF ANOTHER

STATE, THESTATECONTROLLERORA STATEAGENCY BEINGSUBJECTED TO

A RECOVERY AUDIT, AND ANY CONTRACTOR OR VENDOR THAT HAS A

CONTRACT WITH SUCH A STATE AGENCY, SHALL PROVIDE A CONSULTANT

ACTING UNDER A CONTRACT REQUIRED BY PARAGRAPH (@) OF THIS

SUBSECTION (3) WITH ANY CONFIDENTIAL INFORMATION IN THE CUSTODY

OF THESTATECONTROLLER, THESTATEAGENCY, ORTHE CONTRACTOROR

VENDOR THAT IS NECESSARY FOR THE PERFORMANCE OF THE RECOVERY

AUDIT. A CONSULTANT ACTING UNDER SUCH A CONTRACT, OR ANY

EMPLOYEE OR AGENT OF THE CONSULTANT, IS SUBJECT TO ALL

PROHIBITIONSAGAINST THE DISCLOSURE OF CONFIDENTIAL INFORMATION

OBTAINED FROM THE STATE OR THE CONTRACTOR OR VENDOR IN

CONNECTION WITH THE CONTRACT THAT APPLY TO THE STATE

CONTROLLER, THE APPLICABLE STATE AGENCY, THE CONTRACTOR OR

VENDOR, OR AN EMPLOYEE THEREOF AND TO ALL CIVIL OR CRIMINAL

PENALTIES THAT APPLY TO A VIOLATION OF ANY SUCH PROHIBITION.

(4) (2) THESTATE CONTROLLERSHALL REQUIRERECOVERY AUDITS

TO BE PERFORMED ON THE PAYMENTS TO INDIVIDUALS, VENDORS, AND

OTHERENTITIESMADEBY ALL STATE AGENCIES, EXCEPT THAT THE STATE

CONTROLLERMAY, SUBJECT TOTHEREVIEW PROVIDED FORIN PARAGRAPH

(b) OF THIS SUBSECTION (4), EXEMPT A STATE AGENCY FROM THE

RECOVERY AUDITS OTHERWISE REQUIRED BY THIS SECTION IF THE STATE

CONTROLLER DETERMINES THAT SUBJECTING THE STATE AGENCY TO A

RECOVERY AUDIT ISNOT LIKELY TO YIELD SIGNIFICANT NET BENEFITSTO

THE STATE OR THAT THE STATE AGENCY IS ALREADY SUBJECTED TO

RECOVERY AUDITS UNDER ANY FEDERAL LAW OR REGULATION OR STATE

LAW, RULE, OR POLICY. THE STATE CONTROLLER MAY PROMULGATE
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RULESIN ACCORDANCE WITH THE PROVISIONSOF ARTICLE4 OF THISTITLE

TO ESTABLISH ADDITIONAL SPECIFIC CRITERIA FOR EXEMPTING STATE

AGENCIES FROM RECOVERY AUDITS. EACH STATE AGENCY FOR WHICH

RECOVERY AUDITS ARE REQUIRED SHALL PROVIDE THE RECOVERY AUDIT

CONSULTANT WITH ALL INFORMATION AND COOPERATION DESIRABLE OR

NECESSARY FOR PERFORMANCE OF THE RECOVERY AUDITS.

(b) THE STATE CONTROLLER SHALL PROVIDE THE STATE AUDITOR

AND THE LEGISLATIVE AUDIT AND JOINT BUDGET COMMITTEES WITH A

REPORT BY OCTOBER 1, 2010, THAT DETAILS ANY EXEMPTIONS FROM

RECOVERY AUDITSPROPOSED TOBEALLOWED BY THESTATE CONTROLLER.

THELEGISLATIVEAUDIT AND JOINT BUDGET COMMITTEESMAY VETOANY

EXEMPTION FROM RECOVERY AUDITS PROPOSED BY THE STATE

CONTROLLER BY MAJORITY VOTES OF THE MEMBERS OF EACH OF THE

COMMITTEES TAKEN BEFORE DECEMBER 1, 2010.

(5) THE STATE CONTROLLER MAY RETAIN A PORTION OF THE NET

AMOUNT RECOVERED DUE TO A RECOVERY AUDIT IN ORDER TO DEFRAY

THE REASONABLE AND NECESSARY ADMINISTRATIVE COSTS, INCLUDING

REIMBURSEMENT PAID TO OTHER STATE AGENCIES REQUIRED BY THIS

SUBSECTION (5), INCURRED BY THE STATE CONTROLLERAND THE DIVISION

OF ACCOUNTS AND CONTROL IN CONTRACTING FOR AND PROVIDING

OVERSIGHT OF THE RECOVERY AUDIT OR ANY ADDITIONAL COSTS

INCURRED BY ANY OTHER STATE AGENCY IN RELATION TO THE

PERFORMANCE OF THE RECOVERY AUDITS REQUIRED BY THIS SECTION.

THE STATE CONTROLLER SHALL REIMBURSE ANY STATE AGENCY THAT

INCURS ADDITIONAL COSTS IN RELATION TO THE RECOVERY AUDITS FOR

SUCH COSTS FROM THE PORTION OF ANY AMOUNTS RECOVERED FROM

RECOVERY AUDITS THAT THE STATE CONTROLLER RETAINS.

1176



© 00 N o o0 A W DN PP

10
11
12
13
14
15
16
17
18
19
20
21

(6) (&) THE STATE CONTROLLER SHALL PROVIDE COPIES,

INCLUDING ELECTRONIC COPIES, OF ANY REPORTS RECEIVED FROM A

CONSULTANT PERFORMING RECOVERY AUDITSPURSUANT TOTHISSECTION

TO:

(1) THE GOVERNOR;

(11) THE STATE AUDITOR; AND

(111) THELEGISLATIVE AUDIT AND JOINT BUDGET COMMITTEES OF
THE GENERAL ASSEMBLY.

(b) THE STATE CONTROLLER SHALL PROVIDE THE COPIES OF

REPORTSREQUIRED BY PARAGRAPH (8) OF THISSUBSECTION (6) NOT LATER

THAN THE SEVENTH BUSINESS DAY AFTER THE DATE THE STATE

CONTROLLER RECEIVES THE CONSULTANT'S REPORT.

(c)  NoOT LATER THAN DECEMBER 31, 2011, THE STATE

CONTROLLER SHALL ISSUE A REPORT TO THE GENERAL ASSEMBLY

SUMMARIZING THE CONTENTS OF ALL REPORTS RECEIVED FROM

CONSULTANTS THAT PERFORMED RECOVERY AUDITS CONTRACTED FOR

PURSUANT TO THIS SECTION. THE REPORT SHALL ALSO BE POSTED ON THE

WEB SITE OF THE STATE CONTROLLER.

SECTION 2. Safety clause. Thegeneral assembly hereby finds,
determines, and declares that this act is necessary for the immediate

preservation of the public peace, health, and safety.
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